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(e) Any applications shall, if received 
by an EPA Regional Office, be for-
warded promptly to the appropriate 
State for action pursuant to section 
7(g)(2) of the Small Business Act and 
these regulations. 

(f)(1) EPA will generally not review 
or approve individual statements 
issued by a State. However, SBA, upon 
receipt and review of a State approved 
statement may request the Regional 
Administrator of EPA to review the 
statement. The Regional Adminis-
trator, upon such request can further 
approve or disapprove the State issued 
statement, in accordance with the re-
quirements of § 21.5. 

(2) The Regional Administrator will 
periodically review State program per-
formance. In the event of State pro-
gram deficiencies the Regional Admin-
istrator will notify the State of such 
deficiencies. 

(3) During that period that any 
State’s program is classified as defi-
cient, statements issued by a State 
shall also be sent to the Regional Ad-
ministrator for review. The Regional 
Administrator shall notify the State, 
the applicant, and the SBA of any de-
termination subsequently made, in ac-
cordance with § 21.5, on any such state-
ment. 

(i) If within 60 days after notice of 
such deficiencies has been provided, 
the State has not taken corrective ef-
forts, and if the deficiencies signifi-
cantly affect the conduct of the pro-
gram, the Regional Administrator, 
after sufficient notice has been pro-
vided to the Regional Director of SBA, 
shall withdraw the approval of the 
State program. 

(ii) Any State whose program is with-
drawn and whose deficiencies have been 
corrected may later reapply as pro-
vided in § 21.12(a). 

(g) Funds appropriated under section 
106 of the Act may be utilized by a 
State agency authorized to receive 
such funds in conducting this program. 

§ 21.13 Effect of certification upon au-
thority to enforce applicable stand-
ards. 

The certification by EPA or a State 
for SBA Loan purposes in no way con-
stitutes a determination by EPA or the 
State that the facilities certified (a) 

will be constructed within the time 
specified by an applicable standard or 
(b) will be constructed and installed in 
accordance with the plans and speci-
fications submitted in the application, 
will be operated and maintained prop-
erly, or will be applied to process 
wastes which are the same as described 
in the application. The certification in 
no way constitutes a waiver by EPA or 
a State of its authority to take appro-
priate enforcement action against the 
owner or operator of such facilities for 
violations of an applicable standard. 

PART 22—CONSOLIDATED RULES 
OF PRACTICE GOVERNING THE 
ADMINISTRATIVE ASSESSMENT OF 
CIVIL PENALTIES AND THE REV-
OCATION/TERMINATION OR SUS-
PENSION OF PERMITS 

Subpart A—General 

Sec. 
22.1 Scope of this part. 
22.2 Use of number and gender. 
22.3 Definitions. 
22.4 Powers and duties of the Environ-

mental Appeals Board, Regional Judicial 
Officer and Presiding Officer; disquali-
fication, withdrawal, and reassignment. 

22.5 Filing, service, and form of all filed 
documents; business confidentiality 
claims. 

22.6 Filing and service of rulings, orders and 
decisions. 

22.7 Computation and extension of time. 
22.8 Ex parte discussion of proceeding. 
22.9 Examination of documents filed. 

Subpart B—Parties and Appearances 

22.10 Appearances. 
22.11 Intervention and non-party briefs. 
22.12 Consolidation and severance. 

Subpart C—Prehearing Procedures 

22.13 Commencement of a proceeding. 
22.14 Complaint. 
22.15 Answer to the complaint. 
22.16 Motions. 
22.17 Default. 
22.18 Quick resolution; settlement; alter-

native dispute resolution. 
22.19 Prehearing information exchange; pre-

hearing conference; other discovery. 
22.20 Accelerated decision; decision to dis-

miss. 
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Subpart D—Hearing Procedures 

22.21 Assignment of Presiding Officer; 
scheduling the hearing. 

22.22 Evidence. 
22.23 Objections and offers of proof. 
22.24 Burden of presentation; burden of per-

suasion; preponderance of the evidence 
standard. 

22.25 Filing the transcript. 
22.26 Proposed findings, conclusions, and 

order. 

Subpart E—Initial Decision and Motion to 
Reopen a Hearing 

22.27 Initial decision. 
22.28 Motion to reopen a hearing. 

Subpart F—Appeals and Administrative 
Review 

22.29 Appeal from or review of interlocutory 
orders or rulings. 

22.30 Appeal from or review of initial deci-
sion. 

Subpart G—Final Order 

22.31 Final order. 
22.32 Motion to reconsider a final order. 

Subpart H—Supplemental Rules 

22.33 [Reserved] 
22.34 Supplemental rules governing the ad-

ministrative assessment of civil pen-
alties under the Clean Air Act. 

22.35 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under the Federal Insecticide, Fun-
gicide, and Rodenticide Act. 

22.36 [Reserved] 
22.37 Supplemental rules governing admin-

istrative proceedings under the Solid 
Waste Disposal Act. 

22.38 Supplemental rules of practice gov-
erning the administrative assessment of 
civil penalties under the Clean Water 
Act. 

22.39 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under section 109 of the Com-
prehensive Environmental Response, 
Compensation, and Liability Act of 1980, 
as amended. 

22.40 [Reserved] 
22.41 Supplemental rules governing the ad-

ministrative assessment of civil pen-
alties under Title II of the Toxic Sub-
stance Control Act, enacted as section 2 
of the Asbestos Hazard Emergency Re-
sponse Act (AHERA). 

22.42 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties for violations of compliance orders 
issued to owners or operators of public 

water systems under part B of the Safe 
Drinking Water Act. 

22.43 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties against a federal agency under the 
Safe Drinking Water Act. 

22.44 Supplemental rules of practice gov-
erning the termination of permits under 
section 402(a) of the Clean Water Act or 
under section 3008(a)(3) of the Resource 
Conservation and Recovery Act. 

22.45 Supplemental rules governing public 
notice and comment in proceedings 
under sections 309(g) and 311(b)(6)(B)(ii) 
of the Clean Water Act and section 
1423(c) of the Safe Drinking Water Act. 

22.46–22.49 [Reserved] 

Subpart I—Administrative Proceedings Not 
Governed by Section 554 of the Ad-
ministrative Procedure Act 

22.50 Scope of this subpart. 
22.51 Presiding Officer. 
22.52 Information exchange and discovery. 

AUTHORITY: 7 U.S.C. 136(l); 15 U.S.C. 2615; 33 
U.S.C. 1319, 1342, 1361, 1415 and 1418; 42 U.S.C. 
300g–3(g), 6912, 6925, 6928, 6991e and 6992d; 42 
U.S.C. 7413(d), 7524(c), 7545(d), 7547, 7601 and 
7607(a), 9609, and 11045. 

SOURCE: 64 FR 40176, July 23, 1999, unless 
otherwise noted. 

Subpart A—General 
§ 22.1 Scope of this part. 

(a) These Consolidated Rules of Prac-
tice govern all administrative adju-
dicatory proceedings for: 

(1) The assessment of any adminis-
trative civil penalty under section 14(a) 
of the Federal Insecticide, Fungicide, 
and Rodenticide Act as amended (7 
U.S.C. 136l(a)); 

(2) The assessment of any adminis-
trative civil penalty under sections 
113(d), 205(c), 211(d) and 213(d) of the 
Clean Air Act, as amended (42 U.S.C. 
7413(d), 7524(c), 7545(d) and 7547(d)); 

(3) The assessment of any adminis-
trative civil penalty or for the revoca-
tion or suspension of any permit under 
section 105(a) and (f) of the Marine Pro-
tection, Research, and Sanctuaries Act 
as amended (33 U.S.C. 1415(a) and (f)); 

(4) The issuance of a compliance 
order or the issuance of a corrective ac-
tion order, the termination of a permit 
pursuant to section 3008(a)(3), the sus-
pension or revocation of authority to 
operate pursuant to section 3005(e), or 
the assessment of any civil penalty 
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under sections 3008, 9006, and 11005 of 
the Solid Waste Disposal Act, as 
amended (42 U.S.C. 6925(d), 6925(e), 6928, 
6991e, and 6992d)), except as provided in 
part 24 of this chapter; 

(5) The assessment of any adminis-
trative civil penalty under sections 
16(a) and 207 of the Toxic Substances 
Control Act (15 U.S.C. 2615(a) and 2647); 

(6) The assessment of any Class II 
penalty under sections 309(g) and 
311(b)(6), or termination of any permit 
issued pursuant to section 402(a) of the 
Clean Water Act, as amended (33 U.S.C. 
1319(g), 1321(b)(6), and 1342(a)); 

(7) The assessment of any adminis-
trative civil penalty under section 109 
of the Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, as amended (42 U.S.C. 9609); 

(8) The assessment of any adminis-
trative civil penalty under section 325 
of the Emergency Planning and Com-
munity Right-To-Know Act of 1986 
(‘‘EPCRA’’) (42 U.S.C. 11045); 

(9) The assessment of any adminis-
trative civil penalty under sections 
1414(g)(3)(B), 1423(c), and 1447(b) of the 
Safe Drinking Water Act as amended 
(42 U.S.C. 300g–3(g)(3)(B), 300h–2(c), and 
300j–6(b)), or the issuance of any order 
requiring both compliance and the as-
sessment of an administrative civil 
penalty under section 1423(c); 

(10) The assessment of any adminis-
trative civil penalty or the issuance of 
any order requiring compliance under 
Section 5 of the Mercury-Containing 
and Rechargeable Battery Management 
Act (42 U.S.C. 14304). 

(b) The supplemental rules set forth 
in subparts H and I of this part estab-
lish special procedures for proceedings 
identified in paragraph (a) of this sec-
tion where the Act allows or requires 
procedures different from the proce-
dures in subparts A through G of this 
part. Where inconsistencies exist be-
tween subparts A through G of this 
part and subpart H or I of this part, 
subparts H or I of this part shall apply. 

(c) Questions arising at any stage of 
the proceeding which are not addressed 
in these Consolidated Rules of Practice 
shall be resolved at the discretion of 
the Administrator, Environmental Ap-
peals Board, Regional Administrator, 

or Presiding Officer, as provided for in 
these Consolidated Rules of Practice. 

[64 FR 40176, July 23, 1999, as amended at 65 
FR 30904, May 15, 2000] 

§ 22.2 Use of number and gender. 
As used in these Consolidated Rules 

of Practice, words in the singular also 
include the plural and words in the 
masculine gender also include the 
feminine, and vice versa, as the case 
may require. 

§ 22.3 Definitions. 
(a) The following definitions apply to 

these Consolidated Rules of Practice: 
Act means the particular statute au-

thorizing the proceeding at issue. 
Administrative Law Judge means an 

Administrative Law Judge appointed 
under 5 U.S.C. 3105. 

Administrator means the Adminis-
trator of the U.S. Environmental Pro-
tection Agency or his delegate. 

Agency means the United States En-
vironmental Protection Agency. 

Business confidentiality claim means a 
confidentiality claim as defined in 40 
CFR 2.201(h). 

Clerk of the Board means the Clerk of 
the Environmental Appeals Board, 
Mail Code 1103B, U.S. Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460. 

Commenter means any person (other 
than a party) or representative of such 
person who timely: 

(1) Submits in writing to the Re-
gional Hearing Clerk that he is pro-
viding or intends to provide comments 
on the proposed assessment of a pen-
alty pursuant to sections 309(g)(4) and 
311(b)(6)(C) of the Clean Water Act or 
section 1423(c) of the Safe Drinking 
Water Act, whichever applies, and in-
tends to participate in the proceeding; 
and 

(2) Provides the Regional Hearing 
Clerk with a return address. 

Complainant means any person au-
thorized to issue a complaint in accord-
ance with §§ 22.13 and 22.14 on behalf of 
the Agency to persons alleged to be in 
violation of the Act. The complainant 
shall not be a member of the Environ-
mental Appeals Board, the Regional 
Judicial Officer or any other person 
who will participate or advise in the 
adjudication. 
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Consolidated Rules of Practice means 
the regulations in this part. 

Environmental Appeals Board means 
the Board within the Agency described 
in 40 CFR 1.25. 

Final order means: 
(1) An order issued by the Environ-

mental Appeals Board or the Adminis-
trator after an appeal of an initial deci-
sion, accelerated decision, decision to 
dismiss, or default order, disposing of 
the matter in controversy between the 
parties; 

(2) An initial decision which becomes 
a final order under § 22.27(c); or 

(3) A final order issued in accordance 
with § 22.18. 

Hearing means an evidentiary hear-
ing on the record, open to the public 
(to the extent consistent with 
§ 22.22(a)(2)), conducted as part of a pro-
ceeding under these Consolidated Rules 
of Practice. 

Hearing Clerk means the Hearing 
Clerk, Mail Code 1900, U.S. Environ-
mental Protection Agency, 1200 Penn-
sylvania Ave., NW., Washington, DC 
20460. 

Initial decision means the decision 
issued by the Presiding Officer pursu-
ant to §§ 22.17(c), 22.20(b) or 22.27 resolv-
ing all outstanding issues in the pro-
ceeding. 

Party means any person that partici-
pates in a proceeding as complainant, 
respondent, or intervenor. 

Permit action means the revocation, 
suspension or termination of all or part 
of a permit issued under section 102 of 
the Marine Protection, Research, and 
Sanctuaries Act (33 U.S.C. 1412) or ter-
mination under section 402(a) of the 
Clean Water Act (33 U.S.C. 1342(a)) or 
section 3005(d) of the Solid Waste Dis-
posal Act (42 U.S.C. 6925(d)). 

Person includes any individual, part-
nership, association, corporation, and 
any trustee, assignee, receiver or legal 
successor thereof; any organized group 
of persons whether incorporated or not; 
and any officer, employee, agent, de-
partment, agency or instrumentality of 
the Federal Government, of any State 
or local unit of government, or of any 
foreign government. 

Presiding Officer means an individual 
who presides in an administrative adju-
dication until an initial decision be-
comes final or is appealed. The Pre-

siding Officer shall be an Administra-
tive Law Judge, except where §§ 22.4(b), 
22.16(c) or 22.51 allow a Regional Judi-
cial Officer to serve as Presiding Offi-
cer. 

Proceeding means the entirety of a 
single administrative adjudication, 
from the filing of the complaint 
through the issuance of a final order, 
including any action on a motion to re-
consider under § 22.32. 

Regional Administrator means, for a 
case initiated in an EPA Regional Of-
fice, the Regional Administrator for 
that Region or any officer or employee 
thereof to whom his authority is duly 
delegated. 

Regional Hearing Clerk means an indi-
vidual duly authorized to serve as hear-
ing clerk for a given region, who shall 
be neutral in every proceeding. Cor-
respondence with the Regional Hearing 
Clerk shall be addressed to the Re-
gional Hearing Clerk at the address 
specified in the complaint. For a case 
initiated at EPA Headquarters, the 
term Regional Hearing Clerk means 
the Hearing Clerk. 

Regional Judicial Officer means a per-
son designated by the Regional Admin-
istrator under § 22.4(b). 

Respondent means any person against 
whom the complaint states a claim for 
relief. 

(b) Terms defined in the Act and not 
defined in these Consolidated Rules of 
Practice are used consistent with the 
meanings given in the Act. 

[64 FR 40176, July 23, 1999, as amended at 65 
FR 30904, May 15, 2000] 

§ 22.4 Powers and duties of the Envi-
ronmental Appeals Board, Regional 
Judicial Officer and Presiding Offi-
cer; disqualification, withdrawal, 
and reassignment. 

(a) Environmental Appeals Board. (1) 
The Environmental Appeals Board 
rules on appeals from the initial deci-
sions, rulings and orders of a Presiding 
Officer in proceedings under these Con-
solidated Rules of Practice; acts as 
Presiding Officer until the respondent 
files an answer in proceedings under 
these Consolidated Rules of Practice 
commenced at EPA Headquarters; and 
approves settlement of proceedings 
under these Consolidated Rules of 

VerDate Mar<15>2010 13:37 Sep 11, 2013 Jkt 229147 PO 00000 Frm 00251 Fmt 8010 Sfmt 8010 Y:\SGML\229147.XXX 229147w
re

ie
r-

av
ile

s 
on

 D
S

K
5T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



242 

40 CFR Ch. I (7–1–13 Edition) § 22.4 

Practice commenced at EPA Head-
quarters. The Environmental Appeals 
Board may refer any case or motion to 
the Administrator when the Environ-
mental Appeals Board, in its discre-
tion, deems it appropriate to do so. 
When an appeal or motion is referred 
to the Administrator by the Environ-
mental Appeals Board, all parties shall 
be so notified and references to the En-
vironmental Appeals Board in these 
Consolidated Rules of Practice shall be 
interpreted as referring to the Admin-
istrator. If a case or motion is referred 
to the Administrator by the Environ-
mental Appeals Board, the Adminis-
trator may consult with any EPA em-
ployee concerning the matter, provided 
such consultation does not violate 
§ 22.8. Motions directed to the Adminis-
trator shall not be considered except 
for motions for disqualification pursu-
ant to paragraph (d) of this section, or 
motions filed in matters that the Envi-
ronmental Appeals Board has referred 
to the Administrator. 

(2) In exercising its duties and re-
sponsibilities under these Consolidated 
Rules of Practice, the Environmental 
Appeals Board may do all acts and take 
all measures as are necessary for the 
efficient, fair and impartial adjudica-
tion of issues arising in a proceeding, 
including imposing procedural sanc-
tions against a party who without ade-
quate justification fails or refuses to 
comply with these Consolidated Rules 
of Practice or with an order of the En-
vironmental Appeals Board. Such sanc-
tions may include drawing adverse in-
ferences against a party, striking a 
party’s pleadings or other submissions 
from the record, and denying any or all 
relief sought by the party in the pro-
ceeding. 

(b) Regional Judicial Officer. Each Re-
gional Administrator shall delegate to 
one or more Regional Judicial Officers 
authority to act as Presiding Officer in 
proceedings under subpart I of this 
part, and to act as Presiding Officer 
until the respondent files an answer in 
proceedings under these Consolidated 
Rules of Practice to which subpart I of 
this part does not apply. The Regional 
Administrator may also delegate to 
one or more Regional Judicial Officers 
the authority to approve settlement of 
proceedings pursuant to § 22.18(b)(3). 

These delegations will not prevent a 
Regional Judicial Officer from refer-
ring any motion or case to the Re-
gional Administrator. A Regional Judi-
cial Officer shall be an attorney who is 
a permanent or temporary employee of 
the Agency or another Federal agency 
and who may perform other duties 
within the Agency. A Regional Judicial 
Officer shall not have performed pros-
ecutorial or investigative functions in 
connection with any case in which he 
serves as a Regional Judicial Officer. A 
Regional Judicial Officer shall not 
knowingly preside over a case involv-
ing any party concerning whom the Re-
gional Judicial Officer performed any 
functions of prosecution or investiga-
tion within the 2 years preceding the 
commencement of the case. A Regional 
Judicial Officer shall not prosecute en-
forcement cases and shall not be super-
vised by any person who supervises the 
prosecution of enforcement cases, but 
may be supervised by the Regional 
Counsel. 

(c) Presiding Officer. The Presiding Of-
ficer shall conduct a fair and impartial 
proceeding, assure that the facts are 
fully elicited, adjudicate all issues, and 
avoid delay. The Presiding Officer may: 

(1) Conduct administrative hearings 
under these Consolidated Rules of 
Practice; 

(2) Rule upon motions, requests, and 
offers of proof, and issue all necessary 
orders; 

(3) Administer oaths and affirmations 
and take affidavits; 

(4) Examine witnesses and receive 
documentary or other evidence; 

(5) Order a party, or an officer or 
agent thereof, to produce testimony, 
documents, or other non-privileged evi-
dence, and failing the production there-
of without good cause being shown, 
draw adverse inferences against that 
party; 

(6) Admit or exclude evidence; 
(7) Hear and decide questions of facts, 

law, or discretion; 
(8) Require parties to attend con-

ferences for the settlement or sim-
plification of the issues, or the expedi-
tion of the proceedings; 

(9) Issue subpoenas authorized by the 
Act; and 
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(10) Do all other acts and take all 
measures necessary for the mainte-
nance of order and for the efficient, fair 
and impartial adjudication of issues 
arising in proceedings governed by 
these Consolidated Rules of Practice. 

(d) Disqualification, withdrawal and re-
assignment. (1) The Administrator, the 
Regional Administrator, the members 
of the Environmental Appeals Board, 
the Regional Judicial Officer, or the 
Administrative Law Judge may not 
perform functions provided for in these 
Consolidated Rules of Practice regard-
ing any matter in which they have a fi-
nancial interest or have any relation-
ship with a party or with the subject 
matter which would make it inappro-
priate for them to act. Any party may 
at any time by motion to the Adminis-
trator, Regional Administrator, a 
member of the Environmental Appeals 
Board, the Regional Judicial Officer or 
the Administrative Law Judge request 
that he or she disqualify himself or 
herself from the proceeding. If such a 
motion to disqualify the Regional Ad-
ministrator, Regional Judicial Officer 
or Administrative Law Judge is denied, 
a party may appeal that ruling to the 
Environmental Appeals Board. If a mo-
tion to disqualify a member of the En-
vironmental Appeals Board is denied, a 
party may appeal that ruling to the 
Administrator. There shall be no inter-
locutory appeal of the ruling on a mo-
tion for disqualification. The Adminis-
trator, the Regional Administrator, a 
member of the Environmental Appeals 
Board, the Regional Judicial Officer, or 
the Administrative Law Judge may at 
any time withdraw from any pro-
ceeding in which he deems himself dis-
qualified or unable to act for any rea-
son. 

(2) If the Administrator, the Regional 
Administrator, the Regional Judicial 
Officer, or the Administrative Law 
Judge is disqualified or withdraws from 
the proceeding, a qualified individual 
who has none of the infirmities listed 
in paragraph (d)(1) of this section shall 
be assigned as a replacement. The Ad-
ministrator shall assign a replacement 
for a Regional Administrator who 
withdraws or is disqualified. Should 
the Administrator withdraw or be dis-
qualified, the Regional Administrator 
from the Region where the case origi-

nated shall replace the Administrator. 
If that Regional Administrator would 
be disqualified, the Administrator shall 
assign a Regional Administrator from 
another Region to replace the Adminis-
trator. The Regional Administrator 
shall assign a new Regional Judicial 
Officer if the original Regional Judicial 
Officer withdraws or is disqualified. 
The Chief Administrative Law Judge 
shall assign a new Administrative Law 
Judge if the original Administrative 
Law Judge withdraws or is disqualified. 

(3) The Chief Administrative Law 
Judge, at any stage in the proceeding, 
may reassign the case to an Adminis-
trative Law Judge other than the one 
originally assigned in the event of the 
unavailability of the Administrative 
Law Judge or where reassignment will 
result in efficiency in the scheduling of 
hearings and would not prejudice the 
parties. 

§ 22.5 Filing, service, and form of all 
filed documents; business confiden-
tiality claims. 

(a) Filing of documents. (1) The origi-
nal and one copy of each document in-
tended to be part of the record shall be 
filed with the Regional Hearing Clerk 
when the proceeding is before the Pre-
siding Officer, or filed with the Clerk of 
the Board when the proceeding is be-
fore the Environmental Appeals Board. 
A document is filed when it is received 
by the appropriate Clerk. Documents 
filed in proceedings before the Environ-
mental Appeals Board shall either be 
sent by U.S. mail (except by U.S. Ex-
press Mail) to the official mailing ad-
dress of the Clerk of the Board set 
forth at § 22.3 or delivered by hand or 
courier (including deliveries by U.S. 
Postal Express or by a commercial de-
livery service) to Suite 600, 1341 G 
Street, NW., Washington, DC 20005. The 
Presiding Officer or the Environmental 
Appeals Board may by order authorize 
facsimile or electronic filing, subject 
to any appropriate conditions and limi-
tations. 

(2) When the Presiding Officer cor-
responds directly with the parties, the 
original of the correspondence shall be 
filed with the Regional Hearing Clerk. 
Parties who correspond directly with 
the Presiding Officer shall file a copy 
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of the correspondence with the Re-
gional Hearing Clerk. 

(3) A certificate of service shall ac-
company each document filed or served 
in the proceeding. 

(b) Service of documents. A copy of 
each document filed in the proceeding 
shall be served on the Presiding Officer 
or the Environmental Appeals Board, 
and on each party. 

(1) Service of complaint. (i) Complain-
ant shall serve on respondent, or a rep-
resentative authorized to receive serv-
ice on respondent’s behalf, a copy of 
the signed original of the complaint, 
together with a copy of these Consoli-
dated Rules of Practice. Service shall 
be made personally, by certified mail 
with return receipt requested, or by 
any reliable commercial delivery serv-
ice that provides written verification 
of delivery. 

(ii)(A) Where respondent is a domes-
tic or foreign corporation, a partner-
ship, or an unincorporated association 
which is subject to suit under a com-
mon name, complainant shall serve an 
officer, partner, a managing or general 
agent, or any other person authorized 
by appointment or by Federal or State 
law to receive service of process. 

(B) Where respondent is an agency of 
the United States complainant shall 
serve that agency as provided by that 
agency’s regulations, or in the absence 
of controlling regulation, as otherwise 
permitted by law. Complainant should 
also provide a copy of the complaint to 
the senior executive official having re-
sponsibility for the overall operations 
of the geographical unit where the al-
leged violations arose. If the agency is 
a corporation, the complaint shall be 
served as prescribed in paragraph 
(b)(1)(ii)(A) of this section. 

(C) Where respondent is a State or 
local unit of government, agency, de-
partment, corporation or other instru-
mentality, complainant shall serve the 
chief executive officer thereof, or as 
otherwise permitted by law. Where re-
spondent is a State or local officer, 
complainant shall serve such officer. 

(iii) Proof of service of the complaint 
shall be made by affidavit of the person 
making personal service, or by prop-
erly executed receipt. Such proof of 
service shall be filed with the Regional 

Hearing Clerk immediately upon com-
pletion of service. 

(2) Service of filed documents other than 
the complaint, rulings, orders, and deci-
sions. All filed documents other than 
the complaint, rulings, orders, and de-
cisions shall be served personally, by 
first class mail (including certified 
mail, return receipt requested, Over-
night Express and Priority Mail), or by 
any reliable commercial delivery serv-
ice. The Presiding Officer or the Envi-
ronmental Appeals Board may by order 
authorize facsimile or electronic serv-
ice, subject to any appropriate condi-
tions and limitations. 

(c) Form of documents. (1) Except as 
provided in this section, or by order of 
the Presiding Officer or of the Environ-
mental Appeals Board there are no spe-
cific requirements as to the form of 
documents. 

(2) The first page of every filed docu-
ment shall contain a caption identi-
fying the respondent and the docket 
number. All legal briefs and legal 
memoranda greater than 20 pages in 
length (excluding attachments) shall 
contain a table of contents and a table 
of authorities with page references. 

(3) The original of any filed docu-
ment (other than exhibits) shall be 
signed by the party filing or by its at-
torney or other representative. The 
signature constitutes a representation 
by the signer that he has read the doc-
ument, that to the best of his knowl-
edge, information and belief, the state-
ments made therein are true, and that 
it is not interposed for delay. 

(4) The first document filed by any 
person shall contain the name, address, 
and telephone number of an individual 
authorized to receive service relating 
to the proceeding. Parties shall 
promptly file any changes in this infor-
mation with the Regional Hearing 
Clerk, and serve copies on the Pre-
siding Officer and all parties to the 
proceeding. If a party fails to furnish 
such information and any changes 
thereto, service to the party’s last 
known address shall satisfy the re-
quirements of paragraph (b)(2) of this 
section and § 22.6. 

(5) The Environmental Appeals Board 
or the Presiding Officer may exclude 
from the record any document which 
does not comply with this section. 
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Written notice of such exclusion, stat-
ing the reasons therefor, shall be 
promptly given to the person submit-
ting the document. Such person may 
amend and resubmit any excluded doc-
ument upon motion granted by the En-
vironmental Appeals Board or the Pre-
siding Officer, as appropriate. 

(d) Confidentiality of business informa-
tion. (1) A person who wishes to assert 
a business confidentiality claim with 
regard to any information contained in 
any document to be filed in a pro-
ceeding under these Consolidated Rules 
of Practice shall assert such a claim in 
accordance with 40 CFR part 2 at the 
time that the document is filed. A doc-
ument filed without a claim of business 
confidentiality shall be available to 
the public for inspection and copying. 

(2) Two versions of any document 
which contains information claimed 
confidential shall be filed with the Re-
gional Hearing Clerk: 

(i) One version of the document shall 
contain the information claimed con-
fidential. The cover page shall include 
the information required under para-
graph (c)(2) of this section and the 
words ‘‘Business Confidentiality As-
serted’’. The specific portion(s) alleged 
to be confidential shall be clearly iden-
tified within the document. 

(ii) A second version of the document 
shall contain all information except 
the specific information claimed con-
fidential, which shall be redacted and 
replaced with notes indicating the na-
ture of the information redacted. The 
cover page shall state that information 
claimed confidential has been deleted 
and that a complete copy of the docu-
ment containing the information 
claimed confidential has been filed 
with the Regional Hearing Clerk. 

(3) Both versions of the document 
shall be served on the Presiding Officer 
and the complainant. Both versions of 
the document shall be served on any 
party, non-party participant, or rep-
resentative thereof, authorized to re-
ceive the information claimed con-
fidential by the person making the 
claim of confidentiality. Only the re-
dacted version shall be served on per-
sons not authorized to receive the con-
fidential information. 

(4) Only the second, redacted version 
shall be treated as public information. 

An EPA officer or employee may dis-
close information claimed confidential 
in accordance with paragraph (d)(1) of 
this section only as authorized under 40 
CFR part 2. 

[64 FR 40176, July 23, 1999, as amended at 69 
FR 77639, Dec. 28, 2004] 

§ 22.6 Filing and service of rulings, or-
ders and decisions. 

All rulings, orders, decisions, and 
other documents issued by the Re-
gional Administrator or Presiding Offi-
cer shall be filed with the Regional 
Hearing Clerk. All such documents 
issued by the Environmental Appeals 
Board shall be filed with the Clerk of 
the Board. Copies of such rulings, or-
ders, decisions or other documents 
shall be served personally, by first 
class mail (including by certified mail 
or return receipt requested, Overnight 
Express and Priority Mail), by EPA’s 
internal mail, or any reliable commer-
cial delivery service, upon all parties 
by the Clerk of the Environmental Ap-
peals Board, the Office of Administra-
tive Law Judges or the Regional Hear-
ing Clerk, as appropriate. 

§ 22.7 Computation and extension of 
time. 

(a) Computation. In computing any 
period of time prescribed or allowed in 
these Consolidated Rules of Practice, 
except as otherwise provided, the day 
of the event from which the designated 
period begins to run shall not be in-
cluded. Saturdays, Sundays, and Fed-
eral holidays shall be included. When a 
stated time expires on a Saturday, 
Sunday or Federal holiday, the stated 
time period shall be extended to in-
clude the next business day. 

(b) Extensions of time. The Environ-
mental Appeals Board or the Presiding 
Officer may grant an extension of time 
for filing any document: upon timely 
motion of a party to the proceeding, 
for good cause shown, and after consid-
eration of prejudice to other parties; or 
upon its own initiative. Any motion for 
an extension of time shall be filed suf-
ficiently in advance of the due date so 
as to allow other parties reasonable op-
portunity to respond and to allow the 
Presiding Officer or Environmental Ap-
peals Board reasonable opportunity to 
issue an order. 
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(c) Service by mail or commercial deliv-
ery service. Service of the complaint is 
complete when the return receipt is 
signed. Service of all other documents 
is complete upon mailing or when 
placed in the custody of a reliable com-
mercial delivery service. Where a docu-
ment is served by first class mail or 
commercial delivery service, but not 
by overnight or same-day delivery, 5 
days shall be added to the time allowed 
by these Consolidated Rules of Practice 
for the filing of a responsive document. 

§ 22.8 Ex parte discussion of pro-
ceeding. 

At no time after the issuance of the 
complaint shall the Administrator, the 
members of the Environmental Appeals 
Board, the Regional Administrator, the 
Presiding Officer or any other person 
who is likely to advise these officials 
on any decision in the proceeding, dis-
cuss ex parte the merits of the pro-
ceeding with any interested person out-
side the Agency, with any Agency staff 
member who performs a prosecutorial 
or investigative function in such pro-
ceeding or a factually related pro-
ceeding, or with any representative of 
such person. Any ex parte memorandum 
or other communication addressed to 
the Administrator, the Regional Ad-
ministrator, the Environmental Ap-
peals Board, or the Presiding Officer 
during the pendency of the proceeding 
and relating to the merits thereof, by 
or on behalf of any party shall be re-
garded as argument made in the pro-
ceeding and shall be served upon all 
other parties. The other parties shall 
be given an opportunity to reply to 
such memorandum or communication. 
The requirements of this section shall 
not apply to any person who has for-
mally recused himself from all adju-
dicatory functions in a proceeding, or 
who issues final orders only pursuant 
to § 22.18(b)(3). 

§ 22.9 Examination of documents filed. 

(a) Subject to the provisions of law 
restricting the public disclosure of con-
fidential information, any person may, 
during Agency business hours inspect 
and copy any document filed in any 
proceeding. Such documents shall be 
made available by the Regional Hear-

ing Clerk, the Hearing Clerk, or the 
Clerk of the Board, as appropriate. 

(b) The cost of duplicating documents 
shall be borne by the person seeking 
copies of such documents. The Agency 
may waive this cost in its discretion. 

Subpart B—Parties and 
Appearances 

§ 22.10 Appearances. 
Any party may appear in person or 

by counsel or other representative. A 
partner may appear on behalf of a part-
nership and an officer may appear on 
behalf of a corporation. Persons who 
appear as counsel or other representa-
tive must conform to the standards of 
conduct and ethics required of practi-
tioners before the courts of the United 
States. 

§ 22.11 Intervention and non-party 
briefs. 

(a) Intervention. Any person desiring 
to become a party to a proceeding may 
move for leave to intervene. A motion 
for leave to intervene that is filed after 
the exchange of information pursuant 
to § 22.19(a) shall not be granted unless 
the movant shows good cause for its 
failure to file before such exchange of 
information. All requirements of these 
Consolidated Rules of Practice shall 
apply to a motion for leave to inter-
vene as if the movant were a party. 
The Presiding Officer shall grant leave 
to intervene in all or part of the pro-
ceeding if: the movant claims an inter-
est relating to the cause of action; a 
final order may as a practical matter 
impair the movant’s ability to protect 
that interest; and the movant’s inter-
est is not adequately represented by 
existing parties. The intervenor shall 
be bound by any agreements, arrange-
ments and other matters previously 
made in the proceeding unless other-
wise ordered by the Presiding Officer or 
the Environmental Appeals Board for 
good cause. 

(b) Non-party briefs. Any person who 
is not a party to a proceeding may 
move for leave to file a non-party brief. 
The motion shall identify the interest 
of the applicant and shall explain the 
relevance of the brief to the pro-
ceeding. All requirements of these Con-
solidated Rules of Practice shall apply 
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to the motion as if the movant were a 
party. If the motion is granted, the 
Presiding Officer or Environmental Ap-
peals Board shall issue an order setting 
the time for filing such brief. Any 
party to the proceeding may file a re-
sponse to a non-party brief within 15 
days after service of the non-party 
brief. 

§ 22.12 Consolidation and severance. 

(a) Consolidation. The Presiding Offi-
cer or the Environmental Appeals 
Board may consolidate any or all mat-
ters at issue in two or more pro-
ceedings subject to these Consolidated 
Rules of Practice where: there exist 
common parties or common questions 
of fact or law; consolidation would ex-
pedite and simplify consideration of 
the issues; and consolidation would not 
adversely affect the rights of parties 
engaged in otherwise separate pro-
ceedings. Proceedings subject to sub-
part I of this part may be consolidated 
only upon the approval of all parties. 
Where a proceeding subject to the pro-
visions of subpart I of this part is con-
solidated with a proceeding to which 
subpart I of this part does not apply, 
the procedures of subpart I of this part 
shall not apply to the consolidated pro-
ceeding. 

(b) Severance. The Presiding Officer 
or the Environmental Appeals Board 
may, for good cause, order any pro-
ceedings severed with respect to any or 
all parties or issues. 

Subpart C—Prehearing 
Procedures 

§ 22.13 Commencement of a pro-
ceeding. 

(a) Any proceeding subject to these 
Consolidated Rules of Practice is com-
menced by filing with the Regional 
Hearing Clerk a complaint conforming 
to § 22.14. 

(b) Notwithstanding paragraph (a) of 
this section, where the parties agree to 
settlement of one or more causes of ac-
tion before the filing of a complaint, a 
proceeding may be simultaneously 
commenced and concluded by the 
issuance of a consent agreement and 
final order pursuant to § 22.18(b)(2) and 
(3). 

§ 22.14 Complaint. 
(a) Content of complaint. Each com-

plaint shall include: 
(1) A statement reciting the sec-

tion(s) of the Act authorizing the 
issuance of the complaint; 

(2) Specific reference to each provi-
sion of the Act, implementing regula-
tions, permit or order which respond-
ent is alleged to have violated; 

(3) A concise statement of the factual 
basis for each violation alleged; 

(4) A description of all relief sought, 
including one or more of the following: 

(i) The amount of the civil penalty 
which is proposed to be assessed, and a 
brief explanation of the proposed pen-
alty; 

(ii) Where a specific penalty demand 
is not made, the number of violations 
(where applicable, days of violation) 
for which a penalty is sought, a brief 
explanation of the severity of each vio-
lation alleged and a recitation of the 
statutory penalty authority applicable 
for each violation alleged in the com-
plaint; 

(iii) A request for a Permit Action 
and a statement of its proposed terms 
and conditions; or 

(iv) A request for a compliance or 
corrective action order and a state-
ment of the terms and conditions 
thereof; 

(5) Notice of respondent’s right to re-
quest a hearing on any material fact 
alleged in the complaint, or on the ap-
propriateness of any proposed penalty, 
compliance or corrective action order, 
or Permit Action; 

(6) Notice if subpart I of this part ap-
plies to the proceeding; 

(7) The address of the Regional Hear-
ing Clerk; and 

(8) Instructions for paying penalties, 
if applicable. 

(b) Rules of practice. A copy of these 
Consolidated Rules of Practice shall 
accompany each complaint served. 

(c) Amendment of the complaint. The 
complainant may amend the complaint 
once as a matter of right at any time 
before the answer is filed. Otherwise 
the complainant may amend the com-
plaint only upon motion granted by the 
Presiding Officer. Respondent shall 
have 20 additional days from the date 
of service of the amended complaint to 
file its answer. 
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(d) Withdrawal of the complaint. The 
complainant may withdraw the com-
plaint, or any part thereof, without 
prejudice one time before the answer 
has been filed. After one withdrawal 
before the filing of an answer, or after 
the filing of an answer, the complain-
ant may withdraw the complaint, or 
any part thereof, without prejudice 
only upon motion granted by the Pre-
siding Officer. 

§ 22.15 Answer to the complaint. 
(a) General. Where respondent: Con-

tests any material fact upon which the 
complaint is based; contends that the 
proposed penalty, compliance or cor-
rective action order, or Permit Action, 
as the case may be, is inappropriate; or 
contends that it is entitled to judg-
ment as a matter of law, it shall file an 
original and one copy of a written an-
swer to the complaint with the Re-
gional Hearing Clerk and shall serve 
copies of the answer on all other par-
ties. Any such answer to the complaint 
must be filed with the Regional Hear-
ing Clerk within 30 days after service 
of the complaint. 

(b) Contents of the answer. The answer 
shall clearly and directly admit, deny 
or explain each of the factual allega-
tions contained in the complaint with 
regard to which respondent has any 
knowledge. Where respondent has no 
knowledge of a particular factual alle-
gation and so states, the allegation is 
deemed denied. The answer shall also 
state: The circumstances or arguments 
which are alleged to constitute the 
grounds of any defense; the facts which 
respondent disputes; the basis for op-
posing any proposed relief; and whether 
a hearing is requested. 

(c) Request for a hearing. A hearing 
upon the issues raised by the complaint 
and answer may be held if requested by 
respondent in its answer. If the re-
spondent does not request a hearing, 
the Presiding Officer may hold a hear-
ing if issues appropriate for adjudica-
tion are raised in the answer. 

(d) Failure to admit, deny, or explain. 
Failure of respondent to admit, deny, 
or explain any material factual allega-
tion contained in the complaint con-
stitutes an admission of the allegation. 

(e) Amendment of the answer. The re-
spondent may amend the answer to the 

complaint upon motion granted by the 
Presiding Officer. 

§ 22.16 Motions. 
(a) General. Motions shall be served 

as provided by § 22.5(b)(2). Upon the fil-
ing of a motion, other parties may file 
responses to the motion and the mov-
ant may file a reply to the response. 
Any additional responsive documents 
shall be permitted only by order of the 
Presiding Officer or Environmental Ap-
peals Board, as appropriate. All mo-
tions, except those made orally on the 
record during a hearing, shall: 

(1) Be in writing; 
(2) State the grounds therefor, with 

particularity; 
(3) Set forth the relief sought; and 
(4) Be accompanied by any affidavit, 

certificate, other evidence or legal 
memorandum relied upon. 

(b) Response to motions. A party’s re-
sponse to any written motion must be 
filed within 15 days after service of 
such motion. The movant’s reply to 
any written response must be filed 
within 10 days after service of such re-
sponse and shall be limited to issues 
raised in the response. The Presiding 
Officer or the Environmental Appeals 
Board may set a shorter or longer time 
for response or reply, or make other or-
ders concerning the disposition of mo-
tions. The response or reply shall be 
accompanied by any affidavit, certifi-
cate, other evidence, or legal memo-
randum relied upon. Any party who 
fails to respond within the designated 
period waives any objection to the 
granting of the motion. 

(c) Decision. The Regional Judicial 
Officer (or in a proceeding commenced 
at EPA Headquarters, the Environ-
mental Appeals Board) shall rule on all 
motions filed or made before an answer 
to the complaint is filed. Except as pro-
vided in §§ 22.29(c) and 22.51, an Admin-
istrative Law Judge shall rule on all 
motions filed or made after an answer 
is filed and before an initial decision 
has become final or has been appealed. 
The Environmental Appeals Board 
shall rule as provided in § 22.29(c) and 
on all motions filed or made after an 
appeal of the initial decision is filed, 
except as provided pursuant to § 22.28. 

(d) Oral argument. The Presiding Offi-
cer or the Environmental Appeals 
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Board may permit oral argument on 
motions in its discretion. 

§ 22.17 Default. 
(a) Default. A party may be found to 

be in default: after motion, upon fail-
ure to file a timely answer to the com-
plaint; upon failure to comply with the 
information exchange requirements of 
§ 22.19(a) or an order of the Presiding 
Officer; or upon failure to appear at a 
conference or hearing. Default by re-
spondent constitutes, for purposes of 
the pending proceeding only, an admis-
sion of all facts alleged in the com-
plaint and a waiver of respondent’s 
right to contest such factual allega-
tions. Default by complainant con-
stitutes a waiver of complainant’s 
right to proceed on the merits of the 
action, and shall result in the dismissal 
of the complaint with prejudice. 

(b) Motion for default. A motion for 
default may seek resolution of all or 
part of the proceeding. Where the mo-
tion requests the assessment of a pen-
alty or the imposition of other relief 
against a defaulting party, the movant 
must specify the penalty or other relief 
sought and state the legal and factual 
grounds for the relief requested. 

(c) Default order. When the Presiding 
Officer finds that default has occurred, 
he shall issue a default order against 
the defaulting party as to any or all 
parts of the proceeding unless the 
record shows good cause why a default 
order should not be issued. If the order 
resolves all outstanding issues and 
claims in the proceeding, it shall con-
stitute the initial decision under these 
Consolidated Rules of Practice. The re-
lief proposed in the complaint or the 
motion for default shall be ordered un-
less the requested relief is clearly in-
consistent with the record of the pro-
ceeding or the Act. For good cause 
shown, the Presiding Officer may set 
aside a default order. 

(d) Payment of penalty; effective date of 
compliance or corrective action orders, 
and Permit Actions. Any penalty as-
sessed in the default order shall be-
come due and payable by respondent 
without further proceedings 30 days 
after the default order becomes final 
under § 22.27(c). Any default order re-
quiring compliance or corrective ac-
tion shall be effective and enforceable 

without further proceedings on the 
date the default order becomes final 
under § 22.27(c). Any Permit Action or-
dered in the default order shall become 
effective without further proceedings 
on the date that the default order be-
comes final under § 22.27(c). 

§ 22.18 Quick resolution; settlement; 
alternative dispute resolution. 

(a) Quick resolution. (1) A respondent 
may resolve the proceeding at any time 
by paying the specific penalty proposed 
in the complaint or in complainant’s 
prehearing exchange in full as specified 
by complainant and by filing with the 
Regional Hearing Clerk a copy of the 
check or other instrument of payment. 
If the complaint contains a specific 
proposed penalty and respondent pays 
that proposed penalty in full within 30 
days after receiving the complaint, 
then no answer need be filed. This 
paragraph (a) shall not apply to any 
complaint which seeks a compliance or 
corrective action order or Permit Ac-
tion. In a proceeding subject to the 
public comment provisions of § 22.45, 
this quick resolution is not available 
until 10 days after the close of the com-
ment period. 

(2) Any respondent who wishes to re-
solve a proceeding by paying the pro-
posed penalty instead of filing an an-
swer, but who needs additional time to 
pay the penalty, may file a written 
statement with the Regional Hearing 
Clerk within 30 days after receiving the 
complaint stating that the respondent 
agrees to pay the proposed penalty in 
accordance with paragraph (a)(1) of 
this section. The written statement 
need not contain any response to, or 
admission of, the allegations in the 
complaint. Within 60 days after receiv-
ing the complaint, the respondent shall 
pay the full amount of the proposed 
penalty. Failure to make such payment 
within 60 days of receipt of the com-
plaint may subject the respondent to 
default pursuant to § 22.17. 

(3) Upon receipt of payment in full, 
the Regional Judicial Officer or Re-
gional Administrator, or, in a pro-
ceeding commenced at EPA Head-
quarters, the Environmental Appeals 
Board, shall issue a final order. Pay-
ment by respondent shall constitute a 
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waiver of respondent’s rights to con-
test the allegations and to appeal the 
final order. 

(b) Settlement. (1) The Agency encour-
ages settlement of a proceeding at any 
time if the settlement is consistent 
with the provisions and objectives of 
the Act and applicable regulations. The 
parties may engage in settlement dis-
cussions whether or not the respondent 
requests a hearing. Settlement discus-
sions shall not affect the respondent’s 
obligation to file a timely answer 
under § 22.15. 

(2) Consent agreement. Any and all 
terms and conditions of a settlement 
shall be recorded in a written consent 
agreement signed by all parties or 
their representatives. The consent 
agreement shall state that, for the pur-
pose of the proceeding, respondent: Ad-
mits the jurisdictional allegations of 
the complaint; admits the facts stipu-
lated in the consent agreement or nei-
ther admits nor denies specific factual 
allegations contained in the complaint; 
consents to the assessment of any stat-
ed civil penalty, to the issuance of any 
specified compliance or corrective ac-
tion order, to any conditions specified 
in the consent agreement, and to any 
stated Permit Action; and waives any 
right to contest the allegations and its 
right to appeal the proposed final order 
accompanying the consent agreement. 
Where complainant elects to com-
mence a proceeding pursuant to 
§ 22.13(b), the consent agreement shall 
also contain the elements described at 
§ 22.14(a)(1)-(3) and (8). The parties shall 
forward the executed consent agree-
ment and a proposed final order to the 
Regional Judicial Officer or Regional 
Administrator, or, in a proceeding 
commenced at EPA Headquarters, the 
Environmental Appeals Board. 

(3) Conclusion of proceeding. No settle-
ment or consent agreement shall dis-
pose of any proceeding under these 
Consolidated Rules of Practice without 
a final order from the Regional Judi-
cial Officer or Regional Administrator, 
or, in a proceeding commenced at EPA 
Headquarters, the Environmental Ap-
peals Board, ratifying the parties’ con-
sent agreement. 

(c) Scope of resolution or settlement. 
Full payment of the penalty proposed 
in a complaint pursuant to paragraph 

(a) of this section or settlement pursu-
ant to paragraph (b) of this section 
shall not in any case affect the right of 
the Agency or the United States to 
pursue appropriate injunctive or other 
equitable relief or criminal sanctions 
for any violations of law. Full payment 
of the penalty proposed in a complaint 
pursuant to paragraph (a) of this sec-
tion or settlement pursuant to para-
graph (b) of this section shall only re-
solve respondent’s liability for Federal 
civil penalties for the violations and 
facts alleged in the complaint. 

(d) Alternative means of dispute resolu-
tion. (1) The parties may engage in any 
process within the scope of the Alter-
native Dispute Resolution Act 
(‘‘ADRA’’), 5 U.S.C. 581 et seq., which 
may facilitate voluntary settlement ef-
forts. Such process shall be subject to 
the confidentiality provisions of the 
ADRA. 

(2) Dispute resolution under this 
paragraph (d) does not divest the Pre-
siding Officer of jurisdiction and does 
not automatically stay the proceeding. 
All provisions of these Consolidated 
Rules of Practice remain in effect not-
withstanding any dispute resolution 
proceeding. 

(3) The parties may choose any per-
son to act as a neutral, or may move 
for the appointment of a neutral. If the 
Presiding Officer grants a motion for 
the appointment of a neutral, the Pre-
siding Officer shall forward the motion 
to the Chief Administrative Law 
Judge, except in proceedings under sub-
part I of this part, in which the Pre-
siding Officer shall forward the motion 
to the Regional Administrator. The 
Chief Administrative Law Judge or Re-
gional Administrator, as appropriate, 
shall designate a qualified neutral. 

§ 22.19 Prehearing information ex-
change; prehearing conference; 
other discovery. 

(a) Prehearing information exchange. 
(1) In accordance with an order issued 
by the Presiding Officer, each party 
shall file a prehearing information ex-
change. Except as provided in § 22.22(a), 
a document or exhibit that has not 
been included in prehearing informa-
tion exchange shall not be admitted 
into evidence, and any witness whose 
name and testimony summary has not 
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been included in prehearing informa-
tion exchange shall not be allowed to 
testify. Parties are not required to ex-
change information relating to settle-
ment which would be excluded in the 
federal courts under Rule 408 of the 
Federal Rules of Evidence. Documents 
and exhibits shall be marked for identi-
fication as ordered by the Presiding Of-
ficer. 

(2) Each party’s prehearing informa-
tion exchange shall contain: 

(i) The names of any expert or other 
witnesses it intends to call at the hear-
ing, together with a brief narrative 
summary of their expected testimony, 
or a statement that no witnesses will 
be called; and (ii) Copies of all docu-
ments and exhibits which it intends to 
introduce into evidence at the hearing. 

(3) If the proceeding is for the assess-
ment of a penalty and complainant has 
already specified a proposed penalty, 
complainant shall explain in its pre-
hearing information exchange how the 
proposed penalty was calculated in ac-
cordance with any criteria set forth in 
the Act, and the respondent shall ex-
plain in its prehearing information ex-
change why the proposed penalty 
should be reduced or eliminated. 

(4) If the proceeding is for the assess-
ment of a penalty and complainant has 
not specified a proposed penalty, each 
party shall include in its prehearing in-
formation exchange all factual infor-
mation it considers relevant to the as-
sessment of a penalty. Within 15 days 
after respondent files its prehearing in-
formation exchange, complainant shall 
file a document specifying a proposed 
penalty and explaining how the pro-
posed penalty was calculated in accord-
ance with any criteria set forth in the 
Act. 

(b) Prehearing conference. The Pre-
siding Officer, at any time before the 
hearing begins, may direct the parties 
and their counsel or other representa-
tives to participate in a conference to 
consider: 

(1) Settlement of the case; 
(2) Simplification of issues and stipu-

lation of facts not in dispute; 
(3) The necessity or desirability of 

amendments to pleadings; 
(4) The exchange of exhibits, docu-

ments, prepared testimony, and admis-

sions or stipulations of fact which will 
avoid unnecessary proof; 

(5) The limitation of the number of 
expert or other witnesses; 

(6) The time and place for the hear-
ing; and 

(7) Any other matters which may ex-
pedite the disposition of the pro-
ceeding. 

(c) Record of the prehearing conference. 
No transcript of a prehearing con-
ference relating to settlement shall be 
made. With respect to other prehearing 
conferences, no transcript of any pre-
hearing conferences shall be made un-
less ordered by the Presiding Officer. 
The Presiding Officer shall ensure that 
the record of the proceeding includes 
any stipulations, agreements, rulings 
or orders made during the conference. 

(d) Location of prehearing conference. 
The prehearing conference shall be 
held in the county where the respond-
ent resides or conducts the business 
which the hearing concerns, in the city 
in which the relevant Environmental 
Protection Agency Regional Office is 
located, or in Washington, DC, unless 
the Presiding Officer determines that 
there is good cause to hold it at an-
other location or by telephone. 

(e) Other discovery. (1) After the infor-
mation exchange provided for in para-
graph (a) of this section, a party may 
move for additional discovery. The mo-
tion shall specify the method of dis-
covery sought, provide the proposed 
discovery instruments, and describe in 
detail the nature of the information 
and/or documents sought (and, where 
relevant, the proposed time and place 
where discovery would be conducted). 
The Presiding Officer may order such 
other discovery only if it: 

(i) Will neither unreasonably delay 
the proceeding nor unreasonably bur-
den the non-moving party; 

(ii) Seeks information that is most 
reasonably obtained from the non-mov-
ing party, and which the non-moving 
party has refused to provide volun-
tarily; and 

(iii) Seeks information that has sig-
nificant probative value on a disputed 
issue of material fact relevant to li-
ability or the relief sought. 

(2) Settlement positions and informa-
tion regarding their development (such 
as penalty calculations for purposes of 
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settlement based upon Agency settle-
ment policies) shall not be discover-
able. 

(3) The Presiding Officer may order 
depositions upon oral questions only in 
accordance with paragraph (e)(1) of this 
section and upon an additional finding 
that: 

(i) The information sought cannot 
reasonably be obtained by alternative 
methods of discovery; or 

(ii) There is a substantial reason to 
believe that relevant and probative evi-
dence may otherwise not be preserved 
for presentation by a witness at the 
hearing. 

(4) The Presiding Officer may require 
the attendance of witnesses or the pro-
duction of documentary evidence by 
subpoena, if authorized under the Act. 
The Presiding Officer may issue a sub-
poena for discovery purposes only in 
accordance with paragraph (e)(1) of this 
section and upon an additional showing 
of the grounds and necessity therefor. 
Subpoenas shall be served in accord-
ance with § 22.5(b)(1). Witnesses sum-
moned before the Presiding Officer 
shall be paid the same fees and mileage 
that are paid witnesses in the courts of 
the United States. Any fees shall be 
paid by the party at whose request the 
witness appears. Where a witness ap-
pears pursuant to a request initiated 
by the Presiding Officer, fees shall be 
paid by the Agency. 

(5) Nothing in this paragraph (e) shall 
limit a party’s right to request admis-
sions or stipulations, a respondent’s 
right to request Agency records under 
the Federal Freedom of Information 
Act, 5 U.S.C. 552, or EPA’s authority 
under any applicable law to conduct in-
spections, issue information request 
letters or administrative subpoenas, or 
otherwise obtain information. 

(f) Supplementing prior exchanges. A 
party who has made an information ex-
change under paragraph (a) of this sec-
tion, or who has exchanged informa-
tion in response to a request for infor-
mation or a discovery order pursuant 
to paragraph (e) of this section, shall 
promptly supplement or correct the ex-
change when the party learns that the 
information exchanged or response pro-
vided is incomplete, inaccurate or out-
dated, and the additional or corrective 
information has not otherwise been 

disclosed to the other party pursuant 
to this section. 

(g) Failure to exchange information. 
Where a party fails to provide informa-
tion within its control as required pur-
suant to this section, the Presiding Of-
ficer may, in his discretion: 

(1) Infer that the information would 
be adverse to the party failing to pro-
vide it; 

(2) Exclude the information from evi-
dence; or 

(3) Issue a default order under 
§ 22.17(c). 

§ 22.20 Accelerated decision; decision 
to dismiss. 

(a) General. The Presiding Officer 
may at any time render an accelerated 
decision in favor of a party as to any or 
all parts of the proceeding, without 
further hearing or upon such limited 
additional evidence, such as affidavits, 
as he may require, if no genuine issue 
of material fact exists and a party is 
entitled to judgment as a matter of 
law. The Presiding Officer, upon mo-
tion of the respondent, may at any 
time dismiss a proceeding without fur-
ther hearing or upon such limited addi-
tional evidence as he requires, on the 
basis of failure to establish a prima 
facie case or other grounds which show 
no right to relief on the part of the 
complainant. 

(b) Effect. (1) If an accelerated deci-
sion or a decision to dismiss is issued 
as to all issues and claims in the pro-
ceeding, the decision constitutes an 
initial decision of the Presiding Offi-
cer, and shall be filed with the Re-
gional Hearing Clerk. 

(2) If an accelerated decision or a de-
cision to dismiss is rendered on less 
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what 
material facts remain controverted. 
The partial accelerated decision or the 
order dismissing certain counts shall 
specify the facts which appear substan-
tially uncontroverted, and the issues 
and claims upon which the hearing will 
proceed. 
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Subpart D—Hearing Procedures 
§ 22.21 Assignment of Presiding Offi-

cer; scheduling the hearing. 
(a) Assignment of Presiding Officer. 

When an answer is filed, the Regional 
Hearing Clerk shall forward a copy of 
the complaint, the answer, and any 
other documents filed in the pro-
ceeding to the Chief Administrative 
Law Judge who shall serve as Presiding 
Officer or assign another Administra-
tive Law Judge as Presiding Officer. 
The Presiding Officer shall then obtain 
the case file from the Chief Adminis-
trative Law Judge and notify the par-
ties of his assignment. 

(b) Notice of hearing. The Presiding 
Officer shall hold a hearing if the pro-
ceeding presents genuine issues of ma-
terial fact. The Presiding Officer shall 
serve upon the parties a notice of hear-
ing setting forth a time and place for 
the hearing not later than 30 days prior 
to the date set for the hearing. The 
Presiding Officer may require the at-
tendance of witnesses or the produc-
tion of documentary evidence by sub-
poena, if authorized under the Act, 
upon a showing of the grounds and ne-
cessity therefor, and the materiality 
and relevancy of the evidence to be ad-
duced. 

(c) Postponement of hearing. No re-
quest for postponement of a hearing 
shall be granted except upon motion 
and for good cause shown. 

(d) Location of the hearing. The loca-
tion of the hearing shall be determined 
in accordance with the method for de-
termining the location of a prehearing 
conference under § 22.19(d). 

§ 22.22 Evidence. 
(a) General. (1) The Presiding Officer 

shall admit all evidence which is not 
irrelevant, immaterial, unduly repeti-
tious, unreliable, or of little probative 
value, except that evidence relating to 
settlement which would be excluded in 
the federal courts under Rule 408 of the 
Federal Rules of Evidence (28 U.S.C.) is 
not admissible. If, however, a party 
fails to provide any document, exhibit, 
witness name or summary of expected 
testimony required to be exchanged 
under § 22.19 (a), (e) or (f) to all parties 
at least 15 days before the hearing 
date, the Presiding Officer shall not 

admit the document, exhibit or testi-
mony into evidence, unless the non-ex-
changing party had good cause for fail-
ing to exchange the required informa-
tion and provided the required informa-
tion to all other parties as soon as it 
had control of the information, or had 
good cause for not doing so. 

(2) In the presentation, admission, 
disposition, and use of oral and written 
evidence, EPA officers, employees and 
authorized representatives shall pre-
serve the confidentiality of informa-
tion claimed confidential, whether or 
not the claim is made by a party to the 
proceeding, unless disclosure is author-
ized pursuant to 40 CFR part 2. A busi-
ness confidentiality claim shall not 
prevent information from being intro-
duced into evidence, but shall instead 
require that the information be treated 
in accordance with 40 CFR part 2, sub-
part B. The Presiding Officer or the En-
vironmental Appeals Board may con-
sider such evidence in a proceeding 
closed to the public, and which may be 
before some, but not all, parties, as 
necessary. Such proceeding shall be 
closed only to the extent necessary to 
comply with 40 CFR part 2, subpart B, 
for information claimed confidential. 
Any affected person may move for an 
order protecting the information 
claimed confidential. 

(b) Examination of witnesses. Wit-
nesses shall be examined orally, under 
oath or affirmation, except as other-
wise provided in paragraphs (c) and (d) 
of this section or by the Presiding Offi-
cer. Parties shall have the right to 
cross-examine a witness who appears at 
the hearing provided that such cross- 
examination is not unduly repetitious. 

(c) Written testimony. The Presiding 
Officer may admit and insert into the 
record as evidence, in lieu of oral testi-
mony, written testimony prepared by a 
witness. The admissibility of any part 
of the testimony shall be subject to the 
same rules as if the testimony were 
produced under oral examination. Be-
fore any such testimony is read or ad-
mitted into evidence, the party who 
has called the witness shall deliver a 
copy of the testimony to the Presiding 
Officer, the reporter, and opposing 
counsel. The witness presenting the 
testimony shall swear to or affirm the 
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testimony and shall be subject to ap-
propriate oral cross-examination. 

(d) Admission of affidavits where the 
witness is unavailable. The Presiding Of-
ficer may admit into evidence affida-
vits of witnesses who are unavailable. 
The term ‘‘unavailable’’ shall have the 
meaning accorded to it by Rule 804(a) 
of the Federal Rules of Evidence. 

(e) Exhibits. Where practicable, an 
original and one copy of each exhibit 
shall be filed with the Presiding Officer 
for the record and a copy shall be fur-
nished to each party. A true copy of 
any exhibit may be substituted for the 
original. 

(f) Official notice. Official notice may 
be taken of any matter which can be 
judicially noticed in the Federal courts 
and of other facts within the special-
ized knowledge and experience of the 
Agency. Opposing parties shall be given 
adequate opportunity to show that 
such facts are erroneously noticed. 

§ 22.23 Objections and offers of proof. 

(a) Objection. Any objection con-
cerning the conduct of the hearing may 
be stated orally or in writing during 
the hearing. The party raising the ob-
jection must supply a short statement 
of its grounds. The ruling by the Pre-
siding Officer on any objection and the 
reasons given for it shall be part of the 
record. An exception to each objection 
overruled shall be automatic and is not 
waived by further participation in the 
hearing. 

(b) Offers of proof. Whenever the Pre-
siding Officer denies a motion for ad-
mission into evidence, the party offer-
ing the information may make an offer 
of proof, which shall be included in the 
record. The offer of proof for excluded 
oral testimony shall consist of a brief 
statement describing the nature of the 
information excluded. The offer of 
proof for excluded documents or exhib-
its shall consist of the documents or 
exhibits excluded. Where the Environ-
mental Appeals Board decides that the 
ruling of the Presiding Officer in ex-
cluding the information from evidence 
was both erroneous and prejudicial, the 
hearing may be reopened to permit the 
taking of such evidence. 

§ 22.24 Burden of presentation; burden 
of persuasion; preponderance of the 
evidence standard. 

(a) The complainant has the burdens 
of presentation and persuasion that the 
violation occurred as set forth in the 
complaint and that the relief sought is 
appropriate. Following complainant’s 
establishment of a prima facie case, re-
spondent shall have the burden of pre-
senting any defense to the allegations 
set forth in the complaint and any re-
sponse or evidence with respect to the 
appropriate relief. The respondent has 
the burdens of presentation and persua-
sion for any affirmative defenses. 

(b) Each matter of controversy shall 
be decided by the Presiding Officer 
upon a preponderance of the evidence. 

§ 22.25 Filing the transcript. 
The hearing shall be transcribed ver-

batim. Promptly following the taking 
of the last evidence, the reporter shall 
transmit to the Regional Hearing Clerk 
the original and as many copies of the 
transcript of testimony as are called 
for in the reporter’s contract with the 
Agency, and also shall transmit to the 
Presiding Officer a copy of the tran-
script. A certificate of service shall ac-
company each copy of the transcript. 
The Regional Hearing Clerk shall no-
tify all parties of the availability of 
the transcript and shall furnish the 
parties with a copy of the transcript 
upon payment of the cost of reproduc-
tion, unless a party can show that the 
cost is unduly burdensome. Any person 
not a party to the proceeding may re-
ceive a copy of the transcript upon 
payment of the reproduction fee, ex-
cept for those parts of the transcript 
ordered to be kept confidential by the 
Presiding Officer. Any party may file a 
motion to conform the transcript to 
the actual testimony within 30 days 
after receipt of the transcript, or 45 
days after the parties are notified of 
the availability of the transcript, 
whichever is sooner. 

§ 22.26 Proposed findings, conclusions, 
and order. 

After the hearing, any party may file 
proposed findings of fact, conclusions 
of law, and a proposed order, together 
with briefs in support thereof. The Pre-
siding Officer shall set a schedule for 
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filing these documents and any reply 
briefs, but shall not require them be-
fore the last date for filing motions 
under § 22.25 to conform the transcript 
to the actual testimony. All submis-
sions shall be in writing, shall be 
served upon all parties, and shall con-
tain adequate references to the record 
and authorities relied on. 

Subpart E—Initial Decision and 
Motion To Reopen a Hearing 

§ 22.27 Initial Decision. 

(a) Filing and contents. After the pe-
riod for filing briefs under § 22.26 has 
expired, the Presiding Officer shall 
issue an initial decision. The initial de-
cision shall contain findings of fact, 
conclusions regarding all material 
issues of law or discretion, as well as 
reasons therefor, and, if appropriate, a 
recommended civil penalty assessment, 
compliance order, corrective action 
order, or Permit Action. Upon receipt 
of an initial decision, the Regional 
Hearing Clerk shall forward copies of 
the initial decision to the Environ-
mental Appeals Board and the Assist-
ant Administrator for the Office of En-
forcement and Compliance Assurance. 

(b) Amount of civil penalty. If the Pre-
siding Officer determines that a viola-
tion has occurred and the complaint 
seeks a civil penalty, the Presiding Of-
ficer shall determine the amount of the 
recommended civil penalty based on 
the evidence in the record and in ac-
cordance with any penalty criteria set 
forth in the Act. The Presiding Officer 
shall consider any civil penalty guide-
lines issued under the Act. The Pre-
siding Officer shall explain in detail in 
the initial decision how the penalty to 
be assessed corresponds to any penalty 
criteria set forth in the Act. If the Pre-
siding Officer decides to assess a pen-
alty different in amount from the pen-
alty proposed by complainant, the Pre-
siding Officer shall set forth in the ini-
tial decision the specific reasons for 
the increase or decrease. If the re-
spondent has defaulted, the Presiding 
Officer shall not assess a penalty great-
er than that proposed by complainant 
in the complaint, the prehearing infor-
mation exchange or the motion for de-
fault, whichever is less. 

(c) Effect of initial decision. The initial 
decision of the Presiding Officer shall 
become a final order 45 days after its 
service upon the parties and without 
further proceedings unless: 

(1) A party moves to reopen the hear-
ing; 

(2) A party appeals the initial deci-
sion to the Environmental Appeals 
Board; 

(3) A party moves to set aside a de-
fault order that constitutes an initial 
decision; or 

(4) The Environmental Appeals Board 
elects to review the initial decision on 
its own initiative. 

(d) Exhaustion of administrative rem-
edies. Where a respondent fails to ap-
peal an initial decision to the Environ-
mental Appeals Board pursuant to 
§ 22.30 and that initial decision becomes 
a final order pursuant to paragraph (c) 
of this section, respondent waives its 
rights to judicial review. An initial de-
cision that is appealed to the Environ-
mental Appeals Board shall not be final 
or operative pending the Environ-
mental Appeals Board’s issuance of a 
final order. 

§ 22.28 Motion to reopen a hearing. 
(a) Filing and content. A motion to re-

open a hearing to take further evidence 
must be filed no later than 20 days 
after service of the initial decision and 
shall state the specific grounds upon 
which relief is sought. Where the mov-
ant seeks to introduce new evidence, 
the motion shall: state briefly the na-
ture and purpose of the evidence to be 
adduced; show that such evidence is 
not cumulative; and show good cause 
why such evidence was not adduced at 
the hearing. The motion shall be made 
to the Presiding Officer and filed with 
the Regional Hearing Clerk. 

(b) Disposition of motion to reopen a 
hearing. Within 15 days following the 
service of a motion to reopen a hear-
ing, any other party to the proceeding 
may file with the Regional Hearing 
Clerk and serve on all other parties a 
response. A reopened hearing shall be 
governed by the applicable sections of 
these Consolidated Rules of Practice. 
The filing of a motion to reopen a hear-
ing shall automatically stay the run-
ning of the time periods for an initial 
decision becoming final under § 22.27(c) 
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and for appeal under § 22.30. These time 
periods shall begin again in full when 
the motion is denied or an amended 
initial decision is served. 

Subpart F—Appeals and 
Administrative Review 

§ 22.29 Appeal from or review of inter-
locutory orders or rulings. 

(a) Request for interlocutory appeal. 
Appeals from orders or rulings other 
than an initial decision shall be al-
lowed only at the discretion of the En-
vironmental Appeals Board. A party 
seeking interlocutory appeal of such 
orders or rulings to the Environmental 
Appeals Board shall file a motion with-
in 10 days of service of the order or rul-
ing, requesting that the Presiding Offi-
cer forward the order or ruling to the 
Environmental Appeals Board for re-
view, and stating briefly the grounds 
for the appeal. 

(b) Availability of interlocutory appeal. 
The Presiding Officer may recommend 
any order or ruling for review by the 
Environmental Appeals Board when: 

(1) The order or ruling involves an 
important question of law or policy 
concerning which there is substantial 
grounds for difference of opinion; and 

(2) Either an immediate appeal from 
the order or ruling will materially ad-
vance the ultimate termination of the 
proceeding, or review after the final 
order is issued will be inadequate or in-
effective. 

(c) Interlocutory review. If the Pre-
siding Officer has recommended review 
and the Environmental Appeals Board 
determines that interlocutory review is 
inappropriate, or takes no action with-
in 30 days of the Presiding Officer’s rec-
ommendation, the appeal is dismissed. 
When the Presiding Officer declines to 
recommend review of an order or rul-
ing, it may be reviewed by the Environ-
mental Appeals Board only upon appeal 
from the initial decision, except when 
the Environmental Appeals Board de-
termines, upon motion of a party and 
in exceptional circumstances, that to 
delay review would be contrary to the 
public interest. Such motion shall be 
filed within 10 days of service of an 
order of the Presiding Officer refusing 
to recommend such order or ruling for 
interlocutory review. 

§ 22.30 Appeal from or review of initial 
decision. 

(a) Notice of appeal. (1) Within 30 days 
after the initial decision is served, any 
party may appeal any adverse order or 
ruling of the Presiding Officer by filing 
an original and one copy of a notice of 
appeal and an accompanying appellate 
brief with the Environmental Appeals 
Board. Appeals sent by U.S. mail (ex-
cept by U.S. Postal Express Mail) shall 
be addressed to the Environmental Ap-
peals Board at its official mailing ad-
dress: Clerk of the Board (Mail Code 
1103B), United States Environmental 
Protection Agency, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460. 
Appeals delivered by hand or courier 
(including deliveries by U.S. Postal Ex-
press Mail or by a commercial delivery 
service) shall be delivered to Suite 600, 
1341 G Street, NW., Washington, DC 
20005. One copy of any document filed 
with the Clerk of the Board shall also 
be served on the Regional Hearing 
Clerk. Appellant also shall serve a copy 
of the notice of appeal upon the Pre-
siding Officer. Appellant shall simulta-
neously serve one copy of the notice 
and brief upon all other parties and 
non-party participants. The notice of 
appeal shall summarize the order or 
ruling, or part thereof, appealed from. 
The appellant’s brief shall contain ta-
bles of contents and authorities (with 
page references), a statement of the 
issues presented for review, a state-
ment of the nature of the case and the 
facts relevant to the issues presented 
for review (with appropriate references 
to the record), argument on the issues 
presented, a short conclusion stating 
the precise relief sought, alternative 
findings of fact, and alternative con-
clusions regarding issues of law or dis-
cretion. If a timely notice of appeal is 
filed by a party, any other party may 
file a notice of appeal on any issue 
within 20 days after the date on which 
the first notice of appeal was served. 

(2) Within 20 days of service of no-
tices of appeal and briefs under para-
graph (a)(1) of this section, any other 
party or non-party participant may file 
with the Environmental Appeals Board 
an original and one copy of a response 
brief responding to argument raised by 
the appellant, together with reference 
to the relevant portions of the record, 
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initial decision, or opposing brief. Ap-
pellee shall simultaneously serve one 
copy of the response brief upon each 
party , non-party participant, and the 
Regional Hearing Clerk. Response 
briefs shall be limited to the scope of 
the appeal brief. Further briefs may be 
filed only with the permission of the 
Environmental Appeals Board. 

(b) Review initiated by the Environ-
mental Appeals Board. Whenever the En-
vironmental Appeals Board determines 
to review an initial decision on its own 
initiative, it shall file notice of its in-
tent to review that decision with the 
Clerk of the Board, and serve it upon 
the Regional Hearing Clerk, the Pre-
siding Officer and the parties within 45 
days after the initial decision was 
served upon the parties. The notice 
shall include a statement of issues to 
be briefed by the parties and a time 
schedule for the filing and service of 
briefs. 

(c) Scope of appeal or review. The par-
ties’ rights of appeal shall be limited to 
those issues raised during the course of 
the proceeding and by the initial deci-
sion, and to issues concerning subject 
matter jurisdiction. If the Environ-
mental Appeals Board determines that 
issues raised, but not appealed by the 
parties, should be argued, it shall give 
the parties reasonable written notice of 
such determination to permit prepara-
tion of adequate argument. The Envi-
ronmental Appeals Board may remand 
the case to the Presiding Officer for 
further proceedings. 

(d) Argument before the Environmental 
Appeals Board. The Environmental Ap-
peals Board may, at its discretion, 
order oral argument on any or all 
issues in a proceeding. 

(e) Motions on appeal. All motions 
made during the course of an appeal 
shall conform to § 22.16 unless other-
wise provided. 

(f) Decision. The Environmental Ap-
peals Board shall adopt, modify, or set 
aside the findings of fact and conclu-
sions of law or discretion contained in 
the decision or order being reviewed, 
and shall set forth in the final order 
the reasons for its actions. The Envi-
ronmental Appeals Board may assess a 
penalty that is higher or lower than 
the amount recommended to be as-
sessed in the decision or order being re-

viewed or from the amount sought in 
the complaint, except that if the order 
being reviewed is a default order, the 
Environmental Appeals Board may not 
increase the amount of the penalty 
above that proposed in the complaint 
or in the motion for default, whichever 
is less. The Environmental Appeals 
Board may adopt, modify or set aside 
any recommended compliance or cor-
rective action order or Permit Action. 
The Environmental Appeals Board may 
remand the case to the Presiding Offi-
cer for further action. 

[64 FR 40176, July 23, 1999, as amended at 68 
FR 2204, Jan. 16, 2003; 69 FR 77639, Dec. 28, 
2004] 

Subpart G—Final Order 
§ 22.31 Final order. 

(a) Effect of final order. A final order 
constitutes the final Agency action in 
a proceeding. The final order shall not 
in any case affect the right of the 
Agency or the United States to pursue 
appropriate injunctive or other equi-
table relief or criminal sanctions for 
any violations of law. The final order 
shall resolve only those causes of ac-
tion alleged in the complaint, or for 
proceedings commenced pursuant to 
§ 22.13(b), alleged in the consent agree-
ment. The final order does not waive, 
extinguish or otherwise affect respond-
ent’s obligation to comply with all ap-
plicable provisions of the Act and regu-
lations promulgated thereunder. 

(b) Effective date. A final order is ef-
fective upon filing. Where an initial de-
cision becomes a final order pursuant 
to § 22.27(c), the final order is effective 
45 days after the initial decision is 
served on the parties. 

(c) Payment of a civil penalty. The re-
spondent shall pay the full amount of 
any civil penalty assessed in the final 
order within 30 days after the effective 
date of the final order unless otherwise 
ordered. Payment shall be made by 
sending a cashier’s check or certified 
check to the payee specified in the 
complaint, unless otherwise instructed 
by the complainant. The check shall 
note the case title and docket number. 
Respondent shall serve copies of the 
check or other instrument of payment 
on the Regional Hearing Clerk and on 
complainant. Collection of interest on 
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overdue payments shall be in accord-
ance with the Debt Collection Act, 31 
U.S.C. 3717. 

(d) Other relief. Any final order re-
quiring compliance or corrective ac-
tion, or a Permit Action, shall become 
effective and enforceable without fur-
ther proceedings on the effective date 
of the final order unless otherwise or-
dered. 

(e) Final orders to Federal agencies on 
appeal. (1) A final order of the Environ-
mental Appeals Board issued pursuant 
to § 22.30 to a department, agency, or 
instrumentality of the United States 
shall become effective 30 days after its 
service upon the parties unless the 
head of the affected department, agen-
cy, or instrumentality requests a con-
ference with the Administrator in writ-
ing and serves a copy of the request on 
the parties of record within 30 days of 
service of the final order. If a timely 
request is made, a decision by the Ad-
ministrator shall become the final 
order. 

(2) A motion for reconsideration pur-
suant to § 22.32 shall not toll the 30-day 
period described in paragraph (e)(1) of 
this section unless specifically so or-
dered by the Environmental Appeals 
Board. 

§ 22.32 Motion to reconsider a final 
order. 

Motions to reconsider a final order 
issued pursuant to § 22.30 shall be filed 
within 10 days after service of the final 
order. Motions must set forth the mat-
ters claimed to have been erroneously 
decided and the nature of the alleged 
errors. Motions for reconsideration 
under this provision shall be directed 
to, and decided by, the Environmental 
Appeals Board. Motions for reconsider-
ation directed to the Administrator, 
rather than to the Environmental Ap-
peals Board, will not be considered, ex-
cept in cases that the Environmental 
Appeals Board has referred to the Ad-
ministrator pursuant to § 22.4(a) and in 
which the Administrator has issued the 
final order. A motion for reconsider-
ation shall not stay the effective date 
of the final order unless so ordered by 
the Environmental Appeals Board. 

Subpart H—Supplemental Rules 

§ 22.33 [Reserved] 

§ 22.34 Supplemental rules governing 
the administrative assessment of 
civil penalties under the Clean Air 
Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under sec-
tions 113(d), 205(c), 211(d), and 213(d) of 
the Clean Air Act, as amended (42 
U.S.C. 7413(d), 7524(c), 7545(d), and 
7547(d)). Where inconsistencies exist be-
tween this section and §§ 22.1 through 
22.32, this section shall apply. 

(b) Issuance of notice. Prior to the 
issuance of a final order assessing a 
civil penalty, the person to whom the 
order is to be issued shall be given 
written notice of the proposed issuance 
of the order. Service of a complaint or 
a consent agreement and final order 
pursuant to § 22.13 satisfies this notice 
requirement. 

§ 22.35 Supplemental rules governing 
the administrative assessment of 
civil penalties under the Federal In-
secticide, Fungicide, and 
Rodenticide Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under section 
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.C. 136l(a)). Where inconsist-
encies exist between this section and 
§§ 22.1 through 22.32, this section shall 
apply. 

(b) Venue. The prehearing conference 
and the hearing shall be held in the 
county, parish, or incorporated city of 
the residence of the person charged, 
unless otherwise agreed in writing by 
all parties. For a person whose resi-
dence is outside the United States and 
outside any territory or possession of 
the United States, the prehearing con-
ference and the hearing shall be held at 
the EPA office listed at 40 CFR 1.7 that 
is closest to either the person’s pri-
mary place of business within the 
United States, or the primary place of 
business of the person’s U.S. agent, un-
less otherwise agreed by all parties. 
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§ 22.36 [Reserved] 

§ 22.37 Supplemental rules governing 
administrative proceedings under 
the Solid Waste Disposal Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings under 
sections 3005(d) and (e), 3008, 9003 and 
9006 of the Solid Waste Disposal Act (42 
U.S.C. 6925(d) and (e), 6928, 6991b and 
6991e) (‘‘SWDA’’). Where inconsist-
encies exist between this section and 
§§ 22.1 through 22.32, this section shall 
apply. 

(b) Corrective action and compliance or-
ders. A complaint may contain a com-
pliance order issued under section 
3008(a) or section 9006(a), or a correc-
tive action order issued under section 
3008(h) or section 9003(h)(4) of the 
SWDA. Any such order shall automati-
cally become a final order unless, no 
later than 30 days after the order is 
served, the respondent requests a hear-
ing pursuant to § 22.15. 

§ 22.38 Supplemental rules of practice 
governing the administrative as-
sessment of civil penalties under 
the Clean Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32 
and § 22.45, in administrative pro-
ceedings for the assessment of any civil 
penalty under section 309(g) or section 
311(b)(6) of the Clean Water Act 
(‘‘CWA’’)(33 U.S.C. 1319(g) and 
1321(b)(6)). Where inconsistencies exist 
between this section and §§ 22.1 through 
22.32, this section shall apply. 

(b) Consultation with States. For pro-
ceedings pursuant to section 309(g), the 
complainant shall provide the State 
agency with the most direct authority 
over the matters at issue in the case an 
opportunity to consult with the com-
plainant. Complainant shall notify the 
State agency within 30 days following 
proof of service of the complaint on the 
respondent or, in the case of a pro-
ceeding proposed to be commenced pur-
suant to § 22.13(b), no less than 40 days 
before the issuance of an order assess-
ing a civil penalty. 

(c) Administrative procedure and judi-
cial review. Action of the Administrator 
for which review could have been ob-
tained under section 509(b)(1) of the 

CWA, 33 U.S.C. 1369(b)(1), shall not be 
subject to review in an administrative 
proceeding for the assessment of a civil 
penalty under section 309(g) or section 
311(b)(6). 

§ 22.39 Supplemental rules governing 
the administrative assessment of 
civil penalties under section 109 of 
the Comprehensive Environmental 
Response, Compensation, and Li-
ability Act of 1980, as amended. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.10 through 22.32, 
in administrative proceedings for the 
assessment of any civil penalty under 
section 109 of the Comprehensive Envi-
ronmental Response, Compensation, 
and Liability Act of 1980, as amended 
(42 U.S.C. 9609). Where inconsistencies 
exist between this section and §§ 22.1 
through 22.32, this section shall apply. 

(b) Judicial review. Any person who re-
quested a hearing with respect to a 
Class II civil penalty under section 
109(b) of CERCLA, 42 U.S.C. 9609(b), and 
who is the recipient of a final order as-
sessing a civil penalty may file a peti-
tion for judicial review of such order 
with the United States Court of Ap-
peals for the District of Columbia or 
for any other circuit in which such per-
son resides or transacts business. Any 
person who requested a hearing with 
respect to a Class I civil penalty under 
section 109(a)(4) of CERCLA, 42 U.S.C. 
9609(a)(4), and who is the recipient of a 
final order assessing the civil penalty 
may file a petition for judicial review 
of such order with the appropriate dis-
trict court of the United States. All pe-
titions must be filed within 30 days of 
the date the order making the assess-
ment was served on the parties. 

(c) Payment of civil penalty assessed. 
Payment of civil penalties assessed in 
the final order shall be made by for-
warding a cashier’s check, payable to 
the ‘‘EPA, Hazardous Substances 
Superfund,’’ in the amount assessed, 
and noting the case title and docket 
number, to the appropriate regional 
Superfund Lockbox Depository. 
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§ 22.40 [Reserved] 

§ 22.41 Supplemental rules governing 
the administrative assessment of 
civil penalties under Title II of the 
Toxic Substance Control Act, en-
acted as section 2 of the Asbestos 
Hazard Emergency Response Act 
(AHERA). 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under section 
207 of the Toxic Substances Control 
Act (‘‘TSCA’’) (15 U.S.C. 2647). Where 
inconsistencies exist between this sec-
tion and §§ 22.1 through 22.32, this sec-
tion shall apply. 

(b) Collection of civil penalty. Any civil 
penalty collected under TSCA section 
207 shall be used by the local edu-
cational agency for purposes of com-
plying with Title II of TSCA. Any por-
tion of a civil penalty remaining 
unspent after a local educational agen-
cy achieves compliance shall be depos-
ited into the Asbestos Trust Fund es-
tablished under section 5 of AHERA. 

§ 22.42 Supplemental rules governing 
the administrative assessment of 
civil penalties for violations of com-
pliance orders issued to owners or 
operators of public water systems 
under part B of the Safe Drinking 
Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty under section 
1414(g)(3)(B) of the Safe Drinking Water 
Act, 42 U.S.C. 300g-3(g)(3)(B). Where in-
consistencies exist between this sec-
tion and §§ 22.1 through 22.32, this sec-
tion shall apply. 

(b) Choice of forum. A complaint 
which specifies that subpart I of this 
part applies shall also state that re-
spondent has a right to elect a hearing 
on the record in accordance with 5 
U.S.C. 554, and that respondent waives 
this right unless it requests in its an-
swer a hearing on the record in accord-
ance with 5 U.S.C. 554. Upon such re-
quest, the Regional Hearing Clerk shall 
recaption the documents in the record 
as necessary, and notify the parties of 
the changes. 

§ 22.43 Supplemental rules governing 
the administrative assessment of 
civil penalties against a federal 
agency under the Safe Drinking 
Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty against a federal agency 
under section 1447(b) of the Safe Drink-
ing Water Act, 42 U.S.C. 300j-6(b). 
Where inconsistencies exist between 
this section and §§ 22.1 through 22.32, 
this section shall apply. 

(b) Effective date of final penalty order. 
Any penalty order issued pursuant to 
this section and section 1447(b) of the 
Safe Drinking Water Act shall become 
effective 30 days after it has been 
served on the parties. 

(c) Public notice of final penalty order. 
Upon the issuance of a final penalty 
order under this section, the Adminis-
trator shall provide public notice of the 
order by publication, and by providing 
notice to any person who requests such 
notice. The notice shall include: 

(1) The docket number of the order; 
(2) The address and phone number of 

the Regional Hearing Clerk from whom 
a copy of the order may be obtained; 

(3) The location of the facility where 
violations were found; 

(4) A description of the violations; 
(5) The penalty that was assessed; 

and 
(6) A notice that any interested per-

son may, within 30 days of the date the 
order becomes final, obtain judicial re-
view of the penalty order pursuant to 
section 1447(b) of the Safe Drinking 
Water Act, and instruction that per-
sons seeking judicial review shall pro-
vide copies of any appeal to the persons 
described in 40 CFR 135.11(a). 

§ 22.44 Supplemental rules of practice 
governing the termination of per-
mits under section 402(a) of the 
Clean Water Act or under section 
3008(a)(3) of the Resource Con-
servation and Recovery Act. 

(a) Scope of this subpart. The supple-
mental rules of practice in this subpart 
shall also apply in conjunction with 
the Consolidated Rules of Practice in 
this part and with the administrative 
proceedings for the termination of per-
mits under section 402(a) of the Clean 
Water Act or under section 3008(a)(3) of 
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the Resource Conservation and Recov-
ery Act. Notwithstanding the Consoli-
dated Rules of Practice, these supple-
mental rules shall govern with respect 
to the termination of such permits. 

(b) In any proceeding to terminate a 
permit for cause under § 122.64 or § 270.43 
of this chapter during the term of the 
permit: 

(1) The complaint shall, in addition 
to the requirements of § 22.14(b), con-
tain any additional information speci-
fied in § 124.8 of this chapter; 

(2) The Director (as defined in § 124.2 
of this chapter) shall provide public no-
tice of the complaint in accordance 
with § 124.10 of this chapter, and allow 
for public comment in accordance with 
§ 124.11 of this chapter; and 

(3) The Presiding Officer shall admit 
into evidence the contents of the Ad-
ministrative Record described in § 124.9 
of this chapter, and any public com-
ments received. 

[65 FR 30904, May 15, 2000] 

§ 22.45 Supplemental rules governing 
public notice and comment in pro-
ceedings under sections 309(g) and 
311(b)(6)(B)(ii) of the Clean Water 
Act and section 1423(c) of the Safe 
Drinking Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings for the 
assessment of any civil penalty under 
sections 309(g) and 311(b)(6)(B)(ii) of the 
Clean Water Act (33 U.S.C. 1319(g) and 
1321(b)(6)(B)(ii)), and under section 
1423(c) of the Safe Drinking Water Act 
(42 U.S.C. 300h-2(c)). Where inconsist-
encies exist between this section and 
§§ 22.1 through 22.32, this section shall 
apply. 

(b) Public notice—(1) General. Com-
plainant shall notify the public before 
assessing a civil penalty. Such notice 
shall be provided within 30 days fol-
lowing proof of service of the com-
plaint on the respondent or, in the case 
of a proceeding proposed to be com-
menced pursuant to § 22.13(b), no less 
than 40 days before the issuance of an 
order assessing a civil penalty. The no-
tice period begins upon first publica-
tion of notice. 

(2) Type and content of public notice. 
The complainant shall provide public 
notice of the complaint (or the pro-

posed consent agreement if § 22.13(b) is 
applicable) by a method reasonably 
calculated to provide notice, and shall 
also provide notice directly to any per-
son who requests such notice. The no-
tice shall include: 

(i) The docket number of the pro-
ceeding; 

(ii) The name and address of the com-
plainant and respondent, and the per-
son from whom information on the pro-
ceeding may be obtained, and the ad-
dress of the Regional Hearing Clerk to 
whom appropriate comments shall be 
directed; 

(iii) The location of the site or facil-
ity from which the violations are al-
leged, and any applicable permit num-
ber; 

(iv) A description of the violation al-
leged and the relief sought; and 

(v) A notice that persons shall sub-
mit comments to the Regional Hearing 
Clerk, and the deadline for such sub-
missions. 

(c) Comment by a person who is not a 
party. The following provisions apply in 
regard to comment by a person not a 
party to a proceeding: 

(1) Participation in proceeding. (i) Any 
person wishing to participate in the 
proceedings must notify the Regional 
Hearing Clerk in writing within the 
public notice period under paragraph 
(b)(1) of this section. The person must 
provide his name, complete mailing ad-
dress, and state that he wishes to par-
ticipate in the proceeding. 

(ii) The Presiding Officer shall pro-
vide notice of any hearing on the mer-
its to any person who has met the re-
quirements of paragraph (c)(1)(i) of this 
section at least 20 days prior to the 
scheduled hearing. 

(iii) A commenter may present writ-
ten comments for the record at any 
time prior to the close of the record. 

(iv) A commenter wishing to present 
evidence at a hearing on the merits 
shall notify, in writing, the Presiding 
Officer and the parties of its intent at 
least 10 days prior to the scheduled 
hearing. This notice must include a 
copy of any document to be introduced, 
a description of the evidence to be pre-
sented, and the identity of any witness 
(and qualifications if an expert), and 
the subject matter of the testimony. 
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(v) In any hearing on the merits, a 
commenter may present evidence, in-
cluding direct testimony subject to 
cross examination by the parties. 

(vi) The Presiding Officer shall have 
the discretion to establish the extent 
of commenter participation in any 
other scheduled activity. 

(2) Limitations. A commenter may not 
cross-examine any witness in any hear-
ing and shall not be subject to or par-
ticipate in any discovery or prehearing 
exchange. 

(3) Quick resolution and settlement. No 
proceeding subject to the public notice 
and comment provisions of paragraphs 
(b) and (c) of this section may be re-
solved or settled under § 22.18, or com-
menced under § 22.13(b), until 10 days 
after the close of the comment period 
provided in paragraph (c)(1) of this sec-
tion. 

(4) Petition to set aside a consent agree-
ment and proposed final order. (i) Com-
plainant shall provide to each com-
menter, by certified mail, return re-
ceipt requested, but not to the Re-
gional Hearing Clerk or Presiding Offi-
cer, a copy of any consent agreement 
between the parties and the proposed 
final order. 

(ii) Within 30 days of receipt of the 
consent agreement and proposed final 
order a commenter may petition the 
Regional Administrator (or, for cases 
commenced at EPA Headquarters, the 
Environmental Appeals Board), to set 
aside the consent agreement and pro-
posed final order on the basis that ma-
terial evidence was not considered. 
Copies of the petition shall be served 
on the parties, but shall not be sent to 
the Regional Hearing Clerk or the Pre-
siding Officer. 

(iii) Within 15 days of receipt of a pe-
tition, the complainant may, with no-
tice to the Regional Administrator or 
Environmental Appeals Board and to 
the commenter, withdraw the consent 
agreement and proposed final order to 
consider the matters raised in the peti-
tion. If the complainant does not give 
notice of withdrawal within 15 days of 
receipt of the petition, the Regional 
Administrator or Environmental Ap-
peals Board shall assign a Petition Of-
ficer to consider and rule on the peti-
tion. The Petition Officer shall be an-
other Presiding Officer, not otherwise 

involved in the case. Notice of this as-
signment shall be sent to the parties, 
and to the Presiding Officer. 

(iv) Within 30 days of assignment of 
the Petition Officer, the complainant 
shall present to the Petition Officer a 
copy of the complaint and a written re-
sponse to the petition. A copy of the 
response shall be provided to the par-
ties and to the commenter, but not to 
the Regional Hearing Clerk or Pre-
siding Officer. 

(v) The Petition Officer shall review 
the petition, and complainant’s re-
sponse, and shall file with the Regional 
Hearing Clerk, with copies to the par-
ties, the commenter, and the Presiding 
Officer, written findings as to: 

(A) The extent to which the petition 
states an issue relevant and material 
to the issuance of the proposed final 
order; 

(B) Whether complainant adequately 
considered and responded to the peti-
tion; and 

(C) Whether a resolution of the pro-
ceeding by the parties is appropriate 
without a hearing. 

(vi) Upon a finding by the Petition 
Officer that a hearing is appropriate, 
the Presiding Officer shall order that 
the consent agreement and proposed 
final order be set aside and shall estab-
lish a schedule for a hearing. 

(vii) Upon a finding by the Petition 
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Petition Officer shall issue 
an order denying the petition and stat-
ing reasons for the denial. The Petition 
Officer shall: 

(A) File the order with the Regional 
Hearing Clerk; 

(B) Serve copies of the order on the 
parties and the commenter; and 

(C) Provide public notice of the 
order. 

(viii) Upon a finding by the Petition 
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Regional Administrator 
may issue the proposed final order, 
which shall become final 30 days after 
both the order denying the petition and 
a properly signed consent agreement 
are filed with the Regional Hearing 
Clerk, unless further petition for re-
view is filed by a notice of appeal in 
the appropriate United States District 
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Court, with coincident notice by cer-
tified mail to the Administrator and 
the Attorney General. Written notice 
of appeal also shall be filed with the 
Regional Hearing Clerk, and sent to 
the Presiding Officer and the parties. 

(ix) If judicial review of the final 
order is denied, the final order shall be-
come effective 30 days after such denial 
has been filed with the Regional Hear-
ing Clerk. 

§§ 22.46–22.49 [Reserved] 

Subpart I—Administrative Pro-
ceedings Not Governed by 
Section 554 of the Administra-
tive Procedure Act 

§ 22.50 Scope of this subpart. 

(a) Scope. This subpart applies to all 
adjudicatory proceedings for: 

(1) The assessment of a penalty under 
sections 309(g)(2)(A) and 311(b)(6)(B)(i) 
of the Clean Water Act (33 U.S.C. 
1319(g)(2)(A) and 1321(b)(6)(B)(i)). 

(2) The assessment of a penalty under 
sections 1414(g)(3)(B) and 1423(c) of the 
Safe Drinking Water Act (42 U.S.C. 
300g–3(g)(3)(B) and 300h–2(c)), except 
where a respondent in a proceeding 
under section 1414(g)(3)(B) requests in 
its answer a hearing on the record in 
accordance with section 554 of the Ad-
ministrative Procedure Act, 5 U.S.C. 
554. 

(b) Relationship to other provisions. 
Sections 22.1 through 22.45 apply to 
proceedings under this subpart, except 
for the following provisions which do 
not apply: §§ 22.11, 22.16(c), 22.21(a), and 
22.29. Where inconsistencies exist be-
tween this subpart and subparts A 
through G of this part, this subpart 
shall apply. Where inconsistencies 
exist between this subpart and subpart 
H of this part, subpart H shall apply. 

§ 22.51 Presiding Officer. 

The Presiding Officer shall be a Re-
gional Judicial Officer. The Presiding 
Officer shall conduct the hearing, and 
rule on all motions until an initial de-
cision has become final or has been ap-
pealed. 

§ 22.52 Information exchange and dis-
covery. 

Respondent’s information exchange 
pursuant to § 22.19(a) shall include in-
formation on any economic benefit re-
sulting from any activity or failure to 
act which is alleged in the administra-
tive complaint to be a violation of ap-
plicable law, including its gross reve-
nues, delayed or avoided costs. Dis-
covery under § 22.19(e) shall not be au-
thorized, except for discovery of infor-
mation concerning respondent’s eco-
nomic benefit from alleged violations 
and information concerning respond-
ent’s ability to pay a penalty. 

PART 23—JUDICIAL REVIEW UNDER 
EPA-ADMINISTERED STATUTES 

Sec. 
23.1 Definitions. 
23.2 Timing of Administrator’s action under 

Clean Water Act. 
23.3 Timing of Administrator’s action under 

Clean Air Act. 
23.4 Timing of Administrator’s action under 

Resource Conservation and Recovery 
Act. 

23.5 Timing of Administrator’s action under 
Toxic Substances Control Act. 

23.6 Timing of Administrator’s action under 
Federal Insecticide, Fungicide and 
Rodenticide Act. 

23.7 Timing of Administrator’s action under 
Safe Drinking Water Act. 

23.8 Timing of Administrator’s action under 
Uranium Mill Tailings Radiation Control 
Act of 1978. 

23.9 Timing of Administrator’s action under 
the Atomic Energy Act. 

23.10 Timing of Administrator’s action 
under the Federal Food, Drug, and Cos-
metic Act. 

23.11 Holidays. 
23.12 Filing notice of judicial review. 

AUTHORITY: Clean Water Act, 33 U.S.C. 
1361(a), 1369(b); Clean Air Act, 42 U.S.C. 
7601(a)(1), 7607(b); Resource, Conservation 
and Recovery Act, 42 U.S.C. 6912(a), 6976; 
Toxic Substances Control Act, 15 U.S.C. 2618; 
Federal Insecticide, Fungicide, and 
Rodenticide Act, 7 U.S.C. 136n(b), 136w(a); 
Safe Drinking Water Act, 42 U.S.C. 300j– 
7(a)(2), 300j–9(a); Atomic Energy Act, 42 
U.S.C. 2201, 2239; Federal Food, Drug, and 
Cosmetic Act, 21 U.S.C. 371(a), 346a, 28 U.S.C. 
2112(a), 2343, 2344. 

SOURCE: 50 FR 7270, Feb. 21, 1985, unless 
otherwise noted. 
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NOTICE 

The procedures set forth in this doc�ment are intended solely for the guidance of the U.S. EPA. 
They are not intended, and cannot be relied on, to create rights, substantive or procedural, enforceable 
by any party in litigation with the United States government. The U.S. EPA reserves its right to act at · · 
variance with this guidance and to change it at any time without public notice. 
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CHAPTER 1. INTRODUCTION TO UST PENAL TV GUIDANCE 

This document provides guidance to U.S. Environmental Protection Agency (EPA) Regional 
Offices on calculating civil penalties against owner/operators of underground storage tanks (USTs) who 

. are in violation of the UST technical standards and financial responsibility regtJiations. ·The 
methodology described in this guidance seeks to ensure that UST civil penalties, which can be as high 
as $10,000 for each tank for each day of violation, are assessed in a fair and consistent manner, and 
that such penalties serve to deter potential violators and assiSt in achieving compliance. 

This penalty document is part of a series of enforcement documents which includes: (1) the· 
Agency's UST/LUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1990)·,. -

which provides guidance to U.S. EPA Regional personnel on taking enforcement actions against ... · 

violations of the UST technical requirements; and (2) the draft 'Interim Enforcement Response Strategy 
for Violations of UST Financial Responsibility Requirements,• which provides guidan,e_e Q.n taking 
enforcement actions against violations of the financial responsibility requirements. Although these · 

enforcement documents are intended primarily for U.�. EPA Regional enforcemenn.taff,�State and local 
UST implementing agencies may find it useful to adapt some of the concepts and methodologies for · 
their own UST enforcement programs:· 

... . . .  ·. 

This chapter briefly describes the U.S. EPA's authorities for taking enforcement action and 
assessing civil penalties. It also provides an overview of the enforcement actions that may be taken in 
response to UST violations·, and indicates how the assessment of penalties fits into the enforcement 
framework. 

1.1 U.S. EPA PENALTY AUTHORITY 

The U.S. EPA's authority for assessing civil penalties for violations of UST requirements is 
provided by Subtitle I of the Resource Conservation and Recovery .Act (RCRA). Under the Hazardous 
and Solid Waste Amencfments of 1984, Congress added Subtitle I to RCRA in response to the growing 
environmental and health problems created by releases from USTs. The statutory framework for the 
national UST program is set forth in Sections_ 99_02 through 9004 of Subtitle I. 

Under Section 9006 of'Subtitle I, EPA is authorized to take enforcement actions and assess 
penalties against violators of requirements promulgated under Subtitle I, including technical standards 
and financial responsibility requiremen,ts. 1 In particular, Section 9006(a) provides the authority to issue 
administrative orders requiring compliance within a reasonable specified time period. All such orders 
will be processed within the Agency according to tlie Consolidated Rules of Practice (CROP).2 
Pursuant to Section 9006{d), a Section 9006 compliance order may assess a civil penalty, provided that 
the penalty does not exceed $10,000 for each tank for each day of violation of the technical standards 

1 These are contained in two separate rules: the UST Technical Standards Rule, 40 CFR Part 280, 
Subparts A through G (promulgated September 23, 1988) and the UST Financial Responsibility Rule; 
40 CFR Part 280, Subpart H (promulgated October 26, 1988). 

2 40 CFR Part 22, "The Consolidated Rules of Practice Governing the Administrative Assessment of 
Civil Penalties and the Revocation or Suspension of Permits.• The CROP was extended to cover 
administrative enforcement actions under Section 9006 (see 53 FR 5373, February 24, 1988). 

-1-
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and financial responsibilrty rules.3 This document presents guidance for determining the appropriate 
civil pen.at!)i �unt for an administrative complaint and order, and discusses use of penalties in field 
citations. 

-=''.J CCS'!� 
In additi9fl. tQ.administrative enforcement actions, EPA may initiate judicial enforcement actions 

under Section 9006 to compel compliance with Subtitle l's statutory and regulatory requirements. EPA's 
judicial enforcement actions are processed through Federal courts and are reserved for violations of 
administrative orders. Under such actions, EPA is authorized to seek judicial penalties of up to $25,000 
for each day of continued noncompliance with an administrative order issued under Section 9006 or a 
corrective action order issued under Section 9003. In these cases, Agency personnel should seek the 
maximum penalty.4 

OVERVIEW OF THE UST ENFORCEMENT PROCESS 

The UST{LUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1 990) 
describes the range of enforcement actions that may be taken in response to an UST violation. These 
enforcement options vary from initial responses, such as warning letters or notices of violation (NOVs), 
which enco���nce, to more stringent actions, such as adminiStrative orders and judicial 
injunction�. �h!S�S��p���pliance and, if appropriate, penalize violators. Exhib[.:t ·presents the 
various enforce(Tlent actions that may be taken once a violation of an UST requirement is identified. In 
general, enf6rc�rnsnt personnel will take the least costly enforcement action that appears necessary to' 
achieve cor'tlptianee and create a· Strong deterrent, and will escalate the severrty of the enforcement 
response tl tbe initial action fails�-· 

As shown in Exhibit 1·,: there are two approaches to taking enforcement actions. Under the \ 
·· ::ditional' approach, 'enforcement personnel may initially respond to a discovered violation by issuing 
a warning letter or NOV to inform the owne:/operator of the violation, explain what actions need to be 
taken, and indicate possible consequenc:;s if the owner/operator fails to achieve compliance. If 
nc·�ssary, enforcement personnel m2'i ·-en meet with the owner/operator to negotiate an agreed-upon 
course of action for the owner/opera::: : follow to achieve compliance. Hov.:ever, for recalcitrant 
violators, or where violations pose a thrEat to human health and the environment, enforcement 
personnel will typically issue administrative complaints or take judicial action. To provide a deterrent 
effect, an administrative complaint may include an initial pen.alty target figure. Upon receipt of the 
complaint, a violator may pay the penalty specified, request an informal settlement conference, and/or 
request an adr:ninistrative hearing. Regardless of the violator's rt3sponse, the outcome generally will be 
a final penalty that the violator must pay or else face judicial prosecution. Exhibit 1 shows where the 
target' and final penalties appear in the enforcement process. 

As an alternative to the traditional approach, enforcement personnel may initiate an enforcement 
response us1ng field citations (see Chapter 5). Field �itations, similar to traffic tickets, are modified 
compliance orders issued by inspectors on-site at a facilrty when violations are discovered. However, 
the use of field citations is generally limited to first-time violators when compliance is expected and 
when the violation does not pose an immediate threat to human health and the environment. A typical 

3 This $10,0\ 
requirement of . 
requirements, t-

:1rt also applies to violations of the Interim Prohibition provisions and any 
.:.oroved State program. For violations of the May 1 985 (statutory) notification 
?natty may not exceed $1 0,000 for each tank. 

4 This guida . .  ...:e is in no way intended to limit the penalty amounts sought in civil judicial 'actions. 
In settling judicial cases, however, the Agency may use the narrative penatty assessment criteria set 
forth in this guidance to·determine or justify the penalty amount that the Agency agrees to accept in 
settlement. 
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Exhibit 1 
Overview of Enforcement Response Options 
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field citation will not only require that the violator take actions to achieve compliance, but will also 
assess a pre-established, non-negotiable penalty. This penalty is usually fairly low (e.g., $100) to 
encourage prompt payment and response. In paying the citation penalty, the violator gtves up the right 
to appeal and consents to the requirements specified; thus, the citation is analogous to the final penalty 
that results from settlement negotiations. This attemattve path to arriving at a penalty is also shown in 
Exhibit 1. If the owner/operator fails to respond to the field citation, enforcement personnel may resort 
to enforcement actions under the traditional approach or may_ initiate judicial actions. 

Under the UST program's franchise approach, States will undertake most of the enforcement 
actions. However, in certain cases (e.g., where an owner/operator is particularly recalcitrant or the State 
lacks sufficient enforcement authority), Federal assistance may be needed. In such cases, the Regional 
office may omit initial, informal respon�es and proceed directly with administrattve or judicial actions. 
However, U.S. EPA enforcement also may be needed at the beginning of an enforcement case in 
certain circumstances (e.g., in States without acttve enforcement programs or on Indian Lands). In 
such cases, Regional enforcement personnel may begin with either the traditional responses or may 

-

determine that it is appropriate to use field citations. 

1.3 UST PENALTY ASSESSMENT FRAMEWORK 

This document provides guidance on calculating penalties to be used in the administrattve 
enforcement actions described above. Consistent with the U.S. EPA's Policy on Civil Penalties, 
penalties assessed under this methodology are intended to achieve the following goals:5 

• Encourage timely resolution of environmental problems; 

• Support fair and equitable treatment of the regulated community; and 

• Deter potential violators from future violations. 

Exhibit 2 provides an overview of the major components used to set penalties at levels that will achieve 
these goals. Specifically, to deter the violator from repeating the violation and to deter other potential 
violators from failing to comply, the penalty must place the violator in a worse position economically 
than if he or she had· complied on time. Such deterrence is achieved by: 

· 

(1) Removing any significant economic benefit that the violator may have gained from 
noncompliance (the •economic benefit component"); �nd 

(2) Charging an additional amount, based on the specific violation and circumstances of the 
case, to penalize the violator for not obeying the law (the •gravity-based component"). 

The procedures for determining the economic benefit component and gravity-based component are 
discussed in Chapters 2 and 3, respecttvely. Furthermore, to support fair and equitable treatment of the 
regulated community, the penalty must allow for adjustments to take into account legitimate differences 
between similar cases. Thus, under this methodology, the gravity-based component incorporates 
adjustments that reflect the specific circumstances of the violation, the violator's background and 
actions, and the environmental threat posed by the situation. 

5 The "EPA Policy on Civil Penalties• (EPA General Enforcement Policy #GM-21, February 1 984) 
and the "Framework for Statute-Specific Approaches to Penalty Assessment" (EPA General 
Enforcement Policy #GM-22, February 1984) establish a consistent Agency-wide approach to the 
assessment of civil penalties. 

-4-
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Process for Assessing UST Civil Penalties 
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The sum of the economic benefit component and the gravity-based component yields the initial 
penalty target figure that is assessed in the administrative complaint.6 For each case that involves 
more than one violation, the Regional case team will need to decide on the number of counts 
addressed in the complaint. Each count should be accompanied by an appropriate penalty calculation, 
and the sum of these penalties will be the initial penalty target figure assessed in the complaint Once 
a complaint is issued, the Agency may enter into settlement negotiations with the owner/operator to 
encourage timely resolution of the violation. Such negotiations provide the owner/operator with the 
opportunity to present evidence to support downward adjustments in the penalty. The process of 
adjusting the penalty during settlement negotiations is addressed in Chapter 4." The outcome of such 
negotiations will be the final penalty. 

For specific types of cases, enforcement personnel may issue field citations, which assess 
penalties while encouraging a swift return to compliance without a drawn-out appeals process. The use 
of field citations to assess penalties is addressed in Chapter 5. 

6 However, it should be remembered that the sum of the gravity-based component plus the 
economic benefit component cannot be greater than the statutory maximum of $1 0,000 for each tank 
for each day of violation of the technical standards and financial responsibility regulations. 
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Chapter 2 
Determining the Economic Benefit 
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CHAPTER 2. DETERMINING THE ECONOMIC BENEFIT COMPONENT 

As explained in the preceding chapter, to ensure that the penalty deters potential violators, the 
initial penalty target figure assessed in the complaint must include two fundart!ental components: 

• Economic Benefit Component, which removes any significant profit from 
noncompliance; and 

• Gravity-Based Component, which imposes an assessment to penalize current 
and/or past noncompliance. 

This chapter discusses the process for determining the economic benefit component. The gravity
based component is discussed in Chapter 3. 

2.1 DEFINITION OF ECONOMIC BENEFIT COMPONENT :� 

The economic benefit component represents the economic advantage that a violator has gained ' 
by delaying capital and/or non-depreciable costs· and by avoiding operational and maintenance costs 
associated with compliance? The total economic benefit component is based on the benefit from two 
sources: (1) avoided costs; and (2) delayed costs. All penalties assessed must include the full 
economic benefit unless the. benefit is determined to be "incidental," i.e., less than $100. 

Economic Beneflt Component = Avoided Costs + Delayed Costs 

Avoided costs are the periodic, operation and maintenance expenditures that should have been 
incurred, but were not. 

Delayed costs are the expenditures that have been deferred by the violation, but will be incurred 
to achieve compliance. 

The Agency-wide penalty policy frescribes the use of two methods for calculating a vioiator's 
economic benefrt from noncompliance: (1) the_ rule-of-thumb approach; and (2) the softWare program 

7 This policy does not outline a methodology for the recovery, as a measure of economic benefit, 
·at profits proximately attributable to illegal or non-compliant activities. Because the Federal UST 
regulations do not include a permitting process, the Agency is not presently aware of situations where 
such profits would be realized, or where we would expect to seek recovery of such profits as a 
measure of economic benefit in the Federal UST program. Should EPA determine that the recovery· of 
such profits is appropriate in a particular case, the Agency will calculate such profits in a manner 
consistent with the RCRA Civil Penalty Policy (October 1 990). 

8 Revised guidelines tor calculating the economic benefit from noncompliance are incorporated 
into a memorandum from Courtney Price (Assistant Administrator for Enforcement and Compliance 
Monitoring) entitled, 'Guidance for Calculating the Economic Benefit of Noncompliance for a Civil 
Penalty Assessment• (November 5, 1984). 

-8-



MEMORANDUM 

SUBJECT: 

FROM: 

---�---···�·�-·�· ·---�---·-··--.!..... 

: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

Co rrt_t--t; o ��<I . I [:,e...-fw.-L V 

< f\. c. e ( -r.,. f'#--��s � J.q 
L_;�:_----/----���w�P�l_re_a_�_ve� 

OFFICE OF 
SOLID WASTE AND EMERGENCY RESPONSE 

1993 

Calculating Avoided costs �· �st Pena�ty Guidance 

David w. Ziegele, Director \Lc,72 :/� 
Office of Underground stor e Tank� 
UST/LUST Regional Program Managers 

· .. 
TO: 

.. 
This memorandum is in resp_onse to a question raised )iy·" 

Region II concerning the formula for calculating avoided ·costs 
for UST violations. OSWER Directive 9610.12 titled, "U.S. EPA 
Penalty Guidance for Violations of UST Regulations," show·s the 
formula for calculating avoided costs two different ways in the 
document. Written below is the correct formula to use� This is 
the version that appears in the examples at the end of the 
Penalty Guidance; the formula on.page 9 of the text is incomplete 
as it omits a set of brackets and should not be used • 

Avoided 
Costs 

. f:aided • 
�enditures 

Avoided 
Expenditures x Interest x 

365 Days 

of Days 
Number� 

X (1 - MarglnaJ Tax Rate) 

In using this formula, you will consistently arrive at 
. values less than the originally avoided expenditures. This 

·calculation accounts for the real·yalue of the money not expended 
on compliance. Because this avoided expenditure is subject to 
taxes, the expenditures plus any interest it has accrued must be 
reduced by the amount of taxes theoretically due against this 
value. For example: $100 of avoided expenditures for one year 

· (a-t· 10% interest) has a value of $110. But thi�· value must be 
reduced by the marginal tax rate. For this example, 20%. The 
final amount of avoided costs would be $88 ($110 - 20% ·= $88). 



Thus those who fall in a higher tax bracket pay less in 
avoided costs. This is because a larger company ideally will pay 
nore in taxes on this asset of avoided expenditure, and therefore 
its real value is less. This may appear unfair to small 
companies because their ability to pay may be less, but this 
approach is consistent with the Agency's Policy on Civil 
Penalties and the RCRA Civil Penalty Policy for calculating 
avoided costs. 

If you have any additional questions, please call Greg 
Waldrip at (703} 308-8892. 

cc: UST/LUST Regional Branch Chiefs 
OUST Management Team 
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called BEN.9 The rule-of-thumb approach (described in the sections that follow) should be used for 
making an Initial estimate of the economic benefit of noncompliance. If the Initial estimate is less than 
$10,000, the rule-of-thumb calculation may be used as· a basis for the economic benefrt assessed in the 
penalty. If, however, the estimate indicates that the econ�mic benefit is greater than $10,000, the BEN 
model should be used. The BEN model should atso be used if the violator rejects the rule-of-thumb 
calculation. 

The BEN model, which is accessible by computer from anywhere in the-,eo!Jntry, .uses a financial 
analysis technique known as "discounting• to determine the net present value of economic gains from 
noncompliance. BEN determines the· economic benefit for an .individual violator based on 12 specific 
factors, or inputs, including the violato(s initial capital investment, nondepreciable expenditures, and 
operation al"}d maintenance costs. For some inputs, sucti as income tax rate, annual inflation rate, and 
discount rate, BEN· will provide standard v�ues if the user does not have actual figures. This use o( 
standard values allows for national consistency in determining economic benefrt. Because the majority 
of UST violations will be assoeiated with an economic benefit of less than $10,000, the rule-of-thumb _: 
approach will be useq in most cases. 

The procedures f9r calculating the economic benefit of noncompliance using the tule-of-thumb. 
approach are described below. Because of the fundamental differences between avoided and delayed 
costs, the process for determining the economic benefit component will depend on fQe .. t}tpe of cost 
involved. The sections that follow describe methods for calculating each type of cost. 

2.2 AVOIDED COSTS 

Avoided costs are the- operation and maintenance expenditures that are averted by the violator's 
failure to comply. These are 'considered to be avoided because they_ will never be incurred even if the 
violator ·comes into compliance. For example, a violator who has failed to maintain product inventory 
records in the past never will have to make up for the costs saved, even if he is directed to start 
maintaining inventqry records now. Other examples of avoided costs include: (1) failure tci conduct a 
required periodic test; (2) failure to obtain financial assurance by the phase-in date; and (3) failure to 
conduct periodic. maintenance of equipment. The violato(s benefit from avoided costs is generally 
expressed as the avoided ex-penditures plus the interest potentially earned on the money not spent. 

Avoided = 
Costs 

Avoided + 
EXpenditures 

DETERMINING AVOIDED COSTS .:. : 

Avoided x Interest x 
Expenditures 

Number 
of Days 

365 Days 

Avoided Expenditures are estimated using local, comparable costs. 

X (1 - Marginal) 
Tax Rate 

Interest is the equity discount rate provided in the BEN model (currently 18.1 percent). 
Number of Days is from the date of noncompliance to the date of compliance. 
365 Days is the number of days in a year. 
Marginal Tax Rate is based on corporate tax rates or financial responsibility compliance class. 

' 

9 For information, contact the BEN/ABEL Coordinator in the Office of Enforcement at the U.S. EPA 
Headquarters by phoning (202) 475-6777 or FTS 475-6777. 

-9-
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"JSITI' 

To determine the value of the interest, compounded annually, the equity discount rate should be 
used. This represents the risk-fr�rate (T-biiQ plus the cost of financing for pollution control equipment. 
This rate can be obtained by callinglhe EPA Office of Enforcement or by accessing the BEN computer 
modei.10 As of the beginning of FY91, the equity discount rate was 18.1 percent. When used in the 
formula, this number should be expressed as a decimal and not a percentage (e.g., 0.181, instead of 
18.1%). 

The .marginal tax rate (MTR) used in calculating the avoided costs will vary depending on the size 
of the business. Exhibit 3 provides a list of appropriate tax rates based on the facility or company's 
taxable income. As with the interest rate, this number should be expressed as a decimal, not a 
percentage (e.g., 0.15 Instead of 15%). To determine the taxable income, enforcement staff should 
contact EPA's National Enforcement Investigations Center (NEIC) to determine whether the business in 
violation is listed in the Dun and Bradstreet Business Information Report data base.11 The data base · . 

provides infomtation on the annual incomes of a large number of companieS across the country, 
· 

including the smaller, •Mom and Pop• t:us1nesses. Although most of the incomes listed in the data base 
are those reported to Dun and BradstreEt, the data base also includes s�me estimated Jncomes for 
companies that have not reported. 

If informatiOn on annual income cannot be obtained from NEIC, enfo
-
rcement staff may use the 

company's financial responsibility compliance class as a basis for determining the appropriate marginal 
tax rate, as follows: 

MARGINAL TAX RATES BASED ON FINANCIAL RESPONSIBIUTY COMPUANCE CLASS 

Compliance Class • 
FA Classes 1 & 2 
FA Class 3 
FA Class 4 

Tax Rate 
0.34 (34%) 
0.25 (25%) 
0.15 (15%) 

• Compliance class is determined as follows: Class 1 - large petroleum marketing firms with 
1,000 or mer.:- . 3Ts or any firm with net worth over $20 million; Class 2- large and medium-sized 
petroleui'T' ·-.et1ng firms with 100 to 999 USTs; Class 3- smaller petroleum marketing firms with 
1 3  to 99 ·s; and ClaSs 4 ·very small marketing firms with 1 to 12 USTs or less than 100 USTs 
at one f all other firms with net worth of less than $20 million, and municipalities. 

In the absence of specific information on the violator's FA compliance class, enforcement staff should 
assume that the violator is in FR Class 4 (which will result in the highest penalty). 

10 To obtain the equity discount rate from the Office of Enforcement, or to access BEN, call the 
BEN/ABEL coordinator at (202) 475-6777 or FTS 475-6777. 

()_. 

11 For information from the Dun anct Bradstreet data base call NEIC at (303) 236-3219 or FTS (J 
8-776-3219. Using information on the violator's name and location (city and State), NEIC staff can 
search the data ::-ase for information on the company's annual income. 

-10-
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Exhibit 3 
Applicable Tax Rates fo� Determining Avoided Costs 

MARGINAL TAX RATE BASED ON FEDERAL CORPORATE TAX RATES 
(from 1989 U.S. Ma.Ster Tax Guide): 

Taxable Income over Not over Tax rate 

so $50,000 15% 
$50,000 $75,000 25% 
$75,000 $100,000 34% 
S100,000· S335;ooo 39%0 

$335,000 34% 
... ' 

• An additional 5% tax is applied to income between $100,000 and $335,000 
to phase out the benefits of the graduated rates in that ineome range . .. ;> .. 

The marginal tax rate is applied to each increment of income specified above (e.g., for an income of 
$75,000, 15% is applied to the first $50,000 and 25% to the ne� $25,000). The weighted average 
tax rates below have been calculated for each $10,000 increment in income to reflect the actual tax 
burden at each income le�el. These values will facilitate the determination of penalty am�mnts by 
eliminating the need to calculate. the tax burden on each increment of marginal taxable income. To 

.find the weight� tax rate, round the estimated taxable income to the nearest 510,000 and use the 
tax rate indicated in the table. 

-
· .  

WEIGHTED AVERAGE TAX RATES BY INCOME LEVEL•• 

Taxable Income Tax Taxable. Income 

not greater than Rate ·not greater than 

$50,000 0.15 5200,000 
560,000 0.17 $210,000 
570,000 0.18 5220,000 
$80,000 0.19. S230,000 
$90,000 0.21 5240,000 
$100,000 0.22 5250,000 
SllO,OOO 0.24 5260,000 
$120,000 0.25 $270,000 
$130,000 0.26 5280,000 
5140,000 0.27 5290,000 
5150.000 0.28 $300,000 
$160,000 0.29 $310,000 
$170,000 0.29 $320,000 
$180,000 0.30 $330,000 
5190,000 0.30 � $340,000 

••This table includes the additional 5% tax applied to incomes between 
$100,000 a!Jd $335,000. 

-11-
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Rate 

0.31 
0.31 
0.31 
0.32 
Q.32 
0.32 
0.33 
0.33 
0.33 
0.33 
0.33 
0.34. 
0.34 
0.34 
0.34 
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2.3 �D COSTS 

Deli:: ;-ts are the capital expenditures and one-time non-depreciable costs that have been 
deferred beca�..::.c .. a violator failed to comply with the requirements. Examples of delayed costs 
include: (1 ) failure to install required equipment, such as cathodic protection; and (2) failure to clean up 
a spill. These expenditures are considered only to be delayed, and not avoided altogether, because 
the violator will eventually have to incur these costs to come into compliance. The benefit from delayed 
costs is generally expressed as only the return on investment that could have been earned on the 
money not spent 

=-'" 

De/aye. 
lnteres< 
Numbe: 
365 Dc;·J 

DETERMINING DELAYED COSTS 

1layed Costs = Delayed Expenditures x Interest x Number of Days 
365 Days 

'rJ · , �  are estimated using local, comparable costs. 
-,uity cis.:ount rate used in the BEN model (currently 1 8.1 percent)��  

. s is from the date of noncompliance to the date of compliance . 
. ie number of de:. � i:, a year. 

For delayed costs there is no computation of the tax rate. Although there may be a modest tax \ 
consequence for the violator because of delayed costs, this effect was deemed to be insignificant. 
Furthermore, such a tax consequetla/tMty lvould be incurred if the violation were to span more than 
one of the violator's tax years. � w ·p 

-1 2-
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Chapter 3 
Determining the Gravity-Based 

Component 

• Mattx VU. 
• VIolator� Adjuatmtnta 
• Envlronnwn1al 

S.nalfvtty Muttlpller -
• Oaya of Ncnoomplianoe 

Multiplier 
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CHAPTER 3. DETERMINING THE GRAVITY-SASED COMPONENT 

-- -� 

The second component of a penalty, and the one that serves to deter potential violators, is the 
gravity-based component. The purpose of the gravity-based component is to ensure that violators are 
economically disadvantaged relative to owner/operators of those facilities in compliance, and to penalize 
current and/or past noncompliance. The gravity-based component consists of four elements: 

• Matrix Value (Section 3. 1 ) ; 

• Violator-Specific Adjustments to the Matrix Value (Section 3.2); 

• Environmental Sensitivity Multiplier (Section 3.3); and 

Days of Noncompliance Multiplier (Section 3.4). 

The gravity-based component is then added to the economic benefrt component to-·e!'fiv� at the initial 
penalty target figure assessed in the complaint .: ... •· 

DETERMINING THE GRAVITY-BASED COMPONENT 

Gravity-Based = Matrix Value x 
Component 

. . 

Violator -Spacific 
Adjustments 

X 
Environmental 
Sensitivity x 
Multiplier 

Matrix Value is based on potential for harm and deviation from the requirement. 

Days of 
Noncompliance 
Multiplier 

Violator-Specific Adjustments to the matrix value are based on violator's cooperation, willfulness, 
history of noncompliance, and other factors. 

-
Environmental Sensitivity Multiplier (ESM) is a value based on the environmental sensitivity 
associated with the location of the facility. 

Days of Noncompliance Multiplier (DNM) is a value based on the number of days of 
noncompliance. 

If the complaint results in settlement negotiations, certain factors used to adjust the matrix value may be 
re-assessed during negotiations to determine whether a downward adjustment in the gravity-based 
component is appropriate. In general, it is the violator's responsibility to provide evidence in support of 
reducing the penalty assessment during the settlement stage (see Chapter 4). 

3.1 DETERM IN ING THE MATRIX VALUE 

The first step in determ.ining the gravity-based component is determining the Initial matrix value. 
The matrix value is based on the following two criteria: 

Extent of deviation from requirement - An assessment of the extent to which 
the violation deviates from the UST statutory or regulatory requirements. 

-14-
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• · Actual or potential harm - An assessment of the likelihood that the violation 
could (or did) result in harm to human health or the environment and/or has 
(or had) an adverse effect on the regulatory program . 

. A matrix has �n developed in which these two criteria form the axes (Exhibit 4). Three gravity 
levels apply to each of these criteria - major, moderate, and minor - and form the grid of the matrix. 
Thus, the matrix has nine cells, each of which contains a penalty amount. The specific cell to be used 
in determining the matrix �alue is identified by selecting a gravity level for both factors. As a guide to 
determining the appropriate gravity level, Appendix A provides a list of select� violations of the Federal 
UST requirements and the associated deviation from the requirements and potential for harm. 

Based on the type of violation (see Appendix A), penalties will be assessed on a per-tank basis if 
the specific requirement or violation is clearly associated with one tank (�.g., tank upgrading). If the 
requirement addresses the entire facility (e.g., recordkeeping practices), the penalty will be assessed on 
a per-facility basis. For requirements that address piping, the unit of assessment will depend on 
whether the piping Is associated with one tank or with more than one tank. Appendix A indicates the - · 

suggested unit of assessment for specific violations. 
· 

3.1 .1 Ex1ent of Deviation from Requirements 

The first factor in determining the matrix value is. the extent of deviation from thEr requirements. 
The categories for extent of deviation from the requirements are the following: 

• Major - The violator deviates from the requirements of the regulation or 
statute to such an extent that there is substantial noncompliance. An 
example is instailing a bare steel tank without cathodic protection. 

• Moderate - The violator significantly deviates from the requirement of the 
regulation or statute, but to some extent has implemented the requirement as 
intended. An example is installing improperly constructed cathodic 
protection. 

• Minor - The violator deviates slightly from the regulatory or statutory 
requirements, but most of the requirements are met. An example is failing to 
keep every maintenance record on property constructed cathodic ·protection. 

3.1 .2 Potential for Harm 

The second criterion for determining the matrix value of a violation is the extent to which the 
owner/operator's actions resulted in, or were likely �o result in, a situation that could cause .harm to 
human health or the environment. When determining this factor, it is the potential in each situation that 
is important, not solely whether the harm has actually occurred. Violators should not be rewarded with 
lower penalties simply because no harm has occurred . .  The potential extent of this harm, if it were to 
occur, is addressed by the environmental sensitivity multiplier, discussed in Section 3.3 of this chapter. 

The potential-for-harm factor will also be applied to violations of administrative requirements (e.g., 
recordkeeping and notification requirements) that are integral to the regulatory program. For violations 

· of these requirements, enforcement personnel should consider the "importance• of the requirement 
violated. For example, failure to submit tank notification data may be considered to have significant 
potential for harm because the Agency has few other sources of information on the location of USTs. 

_, 5-
·' . # 
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Exhibit 4 

Matrix Values for Determining 
Gravity-Based Component of a 

1 ,500 

500 

1 00 

NOTE: These amounts constitute the matrix value only. They are DQ1 the I 
target figure. The Initial penalty target flgure Is calculated as follows: 

ty 

/ -� r-�------------------�------------------------------���--1 / 
� Jnltl

.
al Penalty _ Economic (MA TRIX VIolator- Environmental Days .of � 

Target Fig·ure - Benefit 
+ VALUE x Specific X Sensitivity X Noncompliance/ 

. Component Adjustments Multiplier Multiplier 

-1 6-
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Attachment C: Clarification to OSWER Directive 96 1 0. 1 2 .  Use in place of Exhibit 4. 

Exh i bit 4.A. 

Matrix Val ues for Determining the 
Gravity-Based Component of A Penalty 

(Use for Violations that Occu rred After March 1 5, 2004 Through Janua ry 1 2, 2009) 

Extent of DevlaUon from Aequlrement 

Msfor Major 

1 ,930 1 ,290 650 
� Moderate co 
::: ... 0 

970 650 320 -
i5 -;::; Minor I; 
s 0 
Q. 

260 1 30 70 

lnit�l �Nl!)' Eecncmle (MATRIX Ylolatcr· Envlronme� D�y$ of )l 
Tar� Fl1ijur• : s.n.fll + VALUE l Sp.elllc X ·S.nsltMty X NCIIComplian� 1 _ �ompcnant Adju:SttMnts Wultl!)Gtt WulUpler 

Note: Original values provided in Directive 9610.12, November 14, 1990 have been adjusted for inflation by multiplying 
By 1 .2895, reflecting the 10% increase, and the 1 7.23% increase [1 . 1  0 x 1 . 1 723 = 1 .2895] in accordance with December 
29, 2008 Amendments to EPA's Civil Penalty Policies to Implement the 2008 Civil Monetary Penalty Inflation Adjustment 
Rule {Effective January 1 2, 2009). Resulting values were rounded to the nearest whole number then rounded to the 
nearest 10.  

[Directive 961 0 . 1 2  ] 



Attachment C: Clarification to OSWER Directive 961 0 . 1 2. Use in place of Exhibit 4. 

----------

Exh i b�t 4.8. 

Matrix Values for Determ i n i ng t h e  

Gravity-B ased Component of A Penalty 
(Use for Violations that Occurred After January 1 2, 2009) 

Extent of Oevlatlon from 11&qtJlrem�nt 
Major Major 

2,130 1 ,420 7 10  
E Moderate � ::: 
.... 0 1 ,060 71 0 ._ 350 ! 
c Minor 
� 
0 � 

280 140 70 

NOTE: Thne amounts consUt\At the matru nh:o enly. Tllay M9 l'l2J tne l;lltlal ��tnalty - ��:tho�� l8 I.SICIII3t.ld aS'�� 

nitl.1l PeN!ty fccr,cmlc (MATRIX Vlolatcr- £rwlt¢1'11Mntal C.ty$ ¢( )l 
Tar� F�ur• : �I • VALve" X S�lllc :Z. Sltl\3ltMty X �cncompli�ee · 

. Compcnon: Ad!u��' Wultl!)ll« l.iulti�ler 
---�---------------------� 

Note: Original values provided in Directive 96 1 0 . 1 2 ,  November 14,  1 990 have been adjusted for inflation by multiplying 
By 1 .4163, retlecti ng the 1 0% increase, the 1 7.23% increase, and the 9.83% increase (1 . 1  0 x 1 .1723 x 1 .0983 = 1 .41 63J 
in accordance with December 29, 2008 Amendments to EPA's Civil Penalty Policies to Implement the 2008 Civil Monetary 
Penalty Inflation Adjustment Rule (Effective January 1 2 ,  2009). Resulting values were rounded to the nearest whole 
number then rounded to nearest 1 0 .  

[OirecHve 961 0 . 12 ] 
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For purpose. of this guidance, the categories for potential for harm are the following: 

• Major - The .violation caus� or may cause a situation resulting in a 
substantial or continuing risk �o human health and the environment and/or 
may have a substantial adverse effect on the regulatory program. Examples 
are: (1) improperly installing a fiberglass reinforced plastic tank (because a 
catastrophic release may result) ; or (2) ·failing to provide adequate release 
detection by the specified phase-in date (because without release detection a 
release may go unnoticed for a lengthy period of time with detrimental 
consequences). 

• Moderate - The violation causes or may cause a situation resulting in a 
significant risk to human health and the .environment and/or may have a 
significant adverse �ffect on the regulatory program. An ex«¥11ple would be 
installing a tank that fails to meet tank corrosion protection standards 
(because it could result, in a release, aJthough the use of release detection is 
expected to minimize the potential for continuing harm from the release). 

••. c. 

• Minor - The violation causes or may cause .a situation resulting in a relatively 
low risk to human healt.h anc:i the environment af1d/or may have a mirtgr. · . .. 
adverse effect on the regulatory program. An example would be failing.to 
provide certification of UST installatiOf! (assuming tha� the installation was 
done correctly). 

· 

3.2 VIOLA TOR-SPECIFIC: .ADJUSTMENTS 

In general; adjustments to the matrix value may be made· at both the pre-negotiation and · 
settlement stages of penalty assessment to address the unique facts of each case and to resolve the 
case quickly. Prior to settlement negotiations, enforcement "personnet have the discretion to use any 
relevant information to adjust the matrix value upwards or downwards: These adjustments are solely at 
the discretion of EPA enforcement personnel. 

Specifically, to ensure that penalties are assessed in a fair and consistent manner, and take into 
account case-specific differences, enforcement personnel have tt)e option of adjusting the matrix value 
based on any information known about the violator's: (1) degree of cooperation or noncooperation; (2) 
degree of willfulness or negligence; (3) history of noncompliance; and (4) other unique factors. 

. . 

VIOLATOR-SPECIFIC ADJUSTMENTS TO THE MATRIX VALUE . 

AdJustment Factor 

Degree of Cooperation/Noncooperation 
Degree of Willfulness or Negligence 
History of Noncompliance 
Other Unique Factors 

Range of Percentage Adlustment 

Between 50% increase and 25% decrease 
Between 50% increase and 25% decrease 
Up to 50% increase only 
Between 50% increase and 25% decrease 

The sections that follow discuss these four adjustment factors. In addition, the matrix value 
should be adjusted to reflect the environmental sensitivity and the days of noncompliance, which are 
discussed in Sections 3.3 and 3.4, respectively. Subsequent adjustments made during the· settlement 
stage, including adjustments for inability to pay, are discussed in Chapter 4. 

-1 7-
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To ensure that the penatty maintains a deterrent effect, enforcement staff should consider 
adjustments toward increased penalties In all cases (i.e., make upwards adjustments to the matrix 
value). It is' up to the violator to present infonnation during settlement that mitigates use of such 
upward adjustments. However, to ensure that penalties are calculated fairty and consistently, any 
upwards adjustment may be made only if the circumstances of the case warrant such adjustments. 
Furthermore, for any adjustments made to the matrix value, justification must be provided on the penalty 
assessment worksheet (see Appendix B). 

3.2.1 Degree of Cooperation/Noncooperation 

The first factor that may be considered in adjusting the matrix value is the Violator's cooperation 
or good faith efforts in response to enforcement actions. In adjusting for the violator's degree of 
cooperation or noncooperation, enforcement staff may consider making upward adjustments by as 
much as 50 percerit and downward adjustments by as much as 25 percent of the matrix value. 

In order to have the matrix value reduced, the owner/operator must demonstrate cooperative 
behavior by going beyond what is minimally required to comply with requirements that aFe closely · 
related to the initial hann addressed. For example, an owner/operator may indicate-� willingness to 
establish an envi_ronmental auditing program to check compliance at other UST facilitt��; ·if appropriate, 
or may demonstrate efforts to accelerate compliance with other UST regulations for which the phase-in 
deadline has not yet passed.12 Because compliance with the regulation is expected from the 
regulated community, no downward adjustment may be made if the good faith efforts to comply 
primarily consi?t of coming into compliance. That is, there should be no •reward" for doing now what 
should have been done in the first place. On the other hand, lack of cooperation with enforcement 
officials can result in an increase bf up to so percent of the matrix value. 

3.2...2 Degree of Willfulness or Negligence 

The second adjustment that may be made to the matrix value is for willfulness or negligence, 
which takes into account the owner/operator's culpability and intentions in committing the violation. In 
assessing the degree of willfulness or negligence, the following factors may be considered: 

. .'• 

How much control the violator had over events constituting the violation (e.g., 
whether the violation could have been prevented or w� beyond the 
owner/operator's control, as in the case of a natural disaster) ; 

The foreseeability of the events constituting the violation; 

Whether the violator made any good faith efforts to comply and/or took 
reasonable precautions against the events constituting the violation; and 

Whether the violator knew or should have known of the hazards associated 
with the conduct; and 

Whether the violator knew of the legal requirement that was violated (resulting 
in an upward adjustment only).1 3 

1 2  For information on establishing environmental auditing programs, see "EPA Policy on the 
Inclusion of Environmental Auditing Provisions .in Enforcement Settlements,• U.S. EPA. Office ot 
Enforcement and Compliance Monitoring, November 1 986. 

1 3  Lack of knowledge of the legal requirements may not be used as a basis to reduce the matrix 
value. Rather, informed violation of the law should serve to increase the matrix value. 

- 18-
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In  certain circumstances, the amount .of control that the violator has over how quickly the violation 
is remedied also can be relevant Specifically, if correction of a violation is delayed by factors that the 
violator clearfy can show were not reasonably foreseeable and out of his or her control, the penalty 
assigned for th� duration of noncompliance may be reduced (see Section 3.4), although the original 
penalty for noncompliance should not be. In assessing the degree of willfulness, enforcement staff may 
consider making upward adjustments by as much as 50 percent and downward adjustments by as 
much as 25 percent of the matrix value. 

3.2.3 History of Noncompliance 

The third factor to be considered in adjusting the matrix value is the violator's history of 
noncompliance. Previous violations of any environmental regulation are usually considered clear 
evidence that the violator was not deterred by previous interaction with enforcement staff and 
enforcement actions. Unless the current violation was caused by facto.rs entirely out of the control of 
the violator, prior violations should be taken as an indication that the matrix value should be adjusted : . 
upwards. When assessing the history of nonc:ompliance, some of the factors that may be considered 
are: 

• 

• 

• 

• 

• 

• 

Number of previous violations; 

Seriousness of th� previous violations; 

Time period over which previous violations occurred; 

Similarity of the· previous violations; 

Enforcement tools utilized (e.g., whether the owner/operator's previous 
behavior required use of more stringent enforcement actions); and 

Violator's response to the previous violation(s) with respect to correction of 
the problem; 

For purposes of this document, a 'prior violation• includes any act or omission for which an accountable 
enforcement action has occurred (e.g., an inspection that found a violation, a notice of violation, an 
administrative or judicial complaint, or a consent order). A prior violation of the same or a related 
requirem�flt would constitute a similar violation. 

In cases of large corporations that have many divisions and/or subsidiaries, if the same 
corporation is involved in the current violation the adjustments for history of noncompliance will apply. 
In addition, enforcement staff shquld be wary of a company that changes operators or shifts 
responsibility for compliance to different persons or organizational units as a way of avoiding increased 
penalties. A consistent pattern of noncompliance by several divisions or subsidiaries of a corporation 
may be found, even though the facilities are at different locations. Again, in these situations, 
enforcement staff may make only upward adjustments to the matrix value by as much as so percent. 

3.2.4 Other Unique Factors 

This guidance allows an adjustment for unanticipated factors that may arise on a case-by-case 
t?asis. As. with the previous factors, enforcement staff may wa,nt to make upward adjustments to the 
matrix value by as much as so percent and downward adjustments by as much as 25 percent for such 
reasons. 
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3.3 NVIRONMENTAL SEt�SlTlVITY MUL TIPUER (ESM) 

In addition to the violator-�cecific adjustments discussed above, en'forcement personnel may 
make a further adjustment to the matrix value based on potential site-specific impacts that could be 
caused by the violation. The environmental sensitivity multiplier takes into account the .adverse 
environmental effects that the violation may have had, given the sensitivity of the local area to damage 
posed by a potential or actual release. This factor differs from the potential-for-harm factor (discussed 
in Section 3.1 .2} which takes into account the probability that a release or other harmful action would 
occur because of the violation. The environmental sensitivity multiplier addressed here looks at the 
actual or potential impact that such a release, once it did occur, would have on the local environment 
and public health. 

To calculate the environmer1tal sensitivity multiplier, enforcement personnel must first determine 
the sensitivity of the environment. For purposes of this document, the environmental sensitivity will be 
either lc .-.- -:- : ::lerate, or high. Factors to consider in determining the appropriate sensitivity level 
incluce: 

· 

·;aunt of petroleum or hazardous substance potentially or actually released 
:., size of the tanks and number of tanks at the facility that were invoty� . 
1e violation, as they relate to the potential volume of materi�ls release�;· 

• � oxicity of petroleum or hazardous substance released; 

• 

• 

Potential hazards presented by the release or potential release, such as 
explosions or other human health hazards; 

Geologic features of the site that may affect the extent of the release and may make 
remediation difficult; 

Actual or potential human or environmental. receptors, including: 

Ukelihood that release may contaminate a nearby river or stream; 

Number of drinking water wells potentially affected; 

Proximity to environmentally sensitive areas, such as wetlands; and 

Proximity to sensitive populations, such as children (e.g., in schools). 

• Ecological or aesthetic value to environmentally sensitive areas. 

Thus, a "loW' sensitivity value may be given in a case where one t.ank containing petroleum is located in 
clay soil in a semi-residential area where all drinking water is supplied by municipal systems, and where 
little wildlife is expected to be affected. A moderate sensitivity value may be given if: several tanks 
were in violation; the geology of the site would allow for some movement of a plume of released 
substance: and several drinking water wells could have been affected. A high sensitivity value may be 
given if: a number of tanks (or very large tanks) were involved; there were several potential receptors of 
the released substance through drinking water wells or contact with contaminated surface water; and 
the contamination would be difficult to remediate. Each level of sensitivity is given a corresponding 
multiplier value, as provided below. 

.. 

-20-



OSWER Directive 961 0. 12  

DETERMINING THE ENVIRONMENTAL SENSITIVITY MULTIPUER 

Environmental Sensitivity Multiplier (ESM) is based on the potential or actual environmental 
impact at the site, and is given a corresponding value as follows: 

Environmental 
Sensitivity 
Low 
Moderate 
High 

3.4 DAYS OF NONCOMPUANCE MUL11PUER 

ESM 
1 .0 
1 .5 
2.0 

The final adjustment that may be made to the matrix value takes into account the number of days 
of noncompliance. To determine the amount ·o f the adjustment, locate the days of. noncompliance 
multiplier (or DNM) in· the table below that corresponds to the·duration of the violati9ii:/' 

DETERMINING THE DAYS OF NONCOMPUANCE MU'L TIPUER 

Days of Noncompliance ·Multiplier (DNM) is based on the number of days of noncompliance: 

Days of 
Noncompliance 
0 - 90 
91 • 1 80 
181 - 270 
271 - 365 
Each additional 6 months 

or fraction thereof 

DNM 
1 .0 
1.5 
2.0 
2.5 

add 0.5 

The DNM is then multiplied by the adjusted matrix V!'ilue and environmental sensitivity multiplier to 
obti'iin the gravity-based component of the penalty, as follows: 

Gravity-Based = 

Component 

DETERMINING THE GRAVITY-BASED COMPONENT 

Matrix Value x Violator-Specific x 
Adjustments 

Environmental 
Sensitivity 
Multiplier · 

Days of 
x Noncompliance 

Multiplier 

. The economic benefit component is added to the gravity-based component to form the initial penalty 
'target figure to be assessed in the complaint. As discussed previously, this figure cannot exceed 
$1 0,000 for each tank.for each day of violation. 
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. . · . .•. ·; ·: · · 

Chapter 4 

Settlement Adjustments 

Settlement 
AdJustment a 

. • Abilty to pay 
• Other factors 
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CHAPTER 4. SETTLEMENT ADJUSTMENTS 

After the initial penalty target figure has been presented to the potential violator in a complaint, 
additional adjustments may be made as part of a settlement compromise. All such adjustments are 
entirely within the discretion of Agency personnel. The burden is always on the owner/operator to 
provide evidence supporting any reduction of the penalty. 

In response to a complaint, the owner/operator may request an inforiTial conference and/or a 
hearing to settle the penalty and violation. The Federal Consolidated Rules of Practice (CROP) 
procedures for administrative actions at 40 CFR Part 22 provide for a settlement conference and a right 
to a public hearing, giving the owner/operator the opportunity to present data to support a penalty · 
adjustment. At a 'minimum, enforcement personnel may consider adjustments based on the four 
violator-specific adjustment factors discussed in Chapter 3, including: 

• Degree of cooperation/noncooperation; 
• Degree of' willfulness or negligence; 
• History of noncompliance; and 
• Other. unique factors. 

The settlement adjustment is usually not made to the economic benefrt component unless new and 
better information about the economic.benefrts is· made available. The Agency should maintain a 
record that includes a statement of the reasons for adjusting the penalty. 

In addition to the adjustment factors listed above, and because of the nature of the UST 
regulated community, one factor that commonly will be discussed during negotiations is the 

} owner/operator's inability to pay. An adjustment may need to be made for inability to pay to ensure fair 
and equitable treatment of the regulat� community. It is important, however, that this reduction not 
allow the regulated community to regard violations of environmental requirements as a way to save 
money. Furthermore, a penalty should not be reduced when a violator refuses to correct a violation. 
has a history of noncompliance, or in cases with egregious violations, e.g., failure to abate a release 
that is contaminating drinking--water supplies. 

The Agency should assume that the owner/operator is able to pay t:mless the owner/operator 
demonstrates otherwise. The inability to pay adjustment should be based on the amount of the initial 
penalty target figure and the fin?ncial condition of the business, but it is the owner/operator's 
responsibility to provide evidence of inability to pay. The owner/operator may provide evidence, such 
as tax returns, to document his or her claims. In cases when the owner/operator fails to demonstrate 
inability to pay, the Agency should determine whether the owner/operator is unwill ing to pay, in which 
case no adjustments to the initial penalty target figure should be made. In cases where the 

. owner/operator can successfully demonstrate: (1 ) that the company is unable to pay; or (2) that 
payment of all or a por:tion of the penalty will preclude the violator from achieving compliance, the 
following options may be considered: 

• An installment payment plan with interest; 

A delayed payment schedule with interest; 

An in-kind mitigation activity performed by the owner/operator; 

• An environmental auditing program implemented by the owner/operator; or 

• Reduction of up to 80 percent of the gra-vity-based component. 
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A reduction of the gravity-based component should be considered only after determining that the other 
four options are n<X feasible.1" 

In order to evaluate a violator's claim regarding inability to pay, two sources of information are 
available to detennine the likelihood that a company can afford to pay a certain civil penalty: 

National Enforcement lnvf!.'ltlgatlon Center (NEIC}. The NEIC of EPA's Office of Enforcement 
has developed the Superfund Financial Assessment System that can determine a company's ability to 
pay. For publicly owned companies, specific financial data is available from NE IC. If investigating a 
private company, enforcement staff can report financial data to NEIC and it will be keyed into NEIC's 
computerized economic computer model for analysis.1 5  

ABEL EPA's Office of Enforcement developed the 'ABEL' model as part of an ongoing effort to 
evaluate the financial health of firms involved in enforcement proceedings. The ABEL model has been . .  
used by EPA, Regions, and States to evaluate a firm's claim regarding inability to pay based on 21 
inputs gathered from the company's Federal income tax returns from the previous 3 years. 
Enforcement staff may access ABEL by computer dial-up on a personal computer wit/1 a.modem and an 
ABEL user ID number.16 

In addition, OUST has developed a PC-based model called ABELPRO which 
is a simplified version of ABEL that is run on a PC using a LOTUS spreadsheet or Macintosh Excel. 17  

1 "  The Agency is currently developing cross-media guidance on environmental mitigation projects 
which, when final, will supersede the 'Alternative Payments' section of the Agency's February 1 6, 1 984 
penalty policy (#GM-22). Until the revised Agency guidance is finalized, the Agency's 1 984 penalty 
policy should be consulted for additional guidance. 

15 For further information, contact the NEIC at (303) 236-51 00 or FTS 8-776-51 00. 
. 16 

To obtain the ABEL User's Manual and user 10 numbers for computer hookup, contact the 
BEN/ABEL Coordinator at the U.S. EPA Headquarters, by phoning (202) '475-6m or FTS 475-6777. 

1 7  For information, contact the appropriate Regional Desk Officer at U.S. EPA Headquarters' Office 
of Underground Storage Tanks. 
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Chapter 5 

Use of Field Citat ions 

Field Citation 
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CHAPTER 5. USE OF FIELD CITATIONS 
<Reserved> 

The Office of Underground Storage Tanks (OUS1j has been exploring the use of field citations as 
an alternative means of assessing civil penalties and obtaining compliance wit� UST requirements. 
Once the manner in which field citations will be used in the Federal UST program has been determined, 
this policy will be revised to reflect how field citations fit into the UST penalty policy. 
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APPENDIX A: 

MATRIX VALUES FOR SELECTED VIOLATIONS OF FEDERAL UN DERGROUND STORAGE TANK REGULATIONS 
* 

Regulatory Vlolallon Unit Deviation from Potential Matrix Value 
Cllatlon . A .. Oil· Requirement for Harm 

ment!' 

SUBPART 8 -- UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION 

§ 280.20 Performance atandarda for now UST ayatema 

§280.20(a) (t) Installation of an Improperly constructed fiberglass-reinforced plastic lank (T) Mejor Major $1 500 

§280.20(11) (2) lnstalletion of an Improperly designed and constructed metal tank that lalla to (T) Major Moderate $750 
moot corroelon protection standards 

§280.20(a)(2)(ij Installation of a mel11l tank with unsuitable dielectric coating (T) Major Moderate $750 

§280.20(a) (2) (lij Installation ol 11n Improperly designed cathodic protection system for a metal (T) Moderato Moderate $500 
tonk 

§280.20(e)(2)(11ij Improper Installation of cathodic protection system for a metal lank (T) Moderato Moderate $500 

§280.20(a) (2) (lv) Improper operation and maintenance of tank Clllhodlc protection system (T) Major Moderate $750 

§280.20(a) (3) Installation of an Improperly constructed steel-flberglass-reinlorced_-plastlc (T) Major Moderate $750 
tank 

§280.20(b) (1) Installation of Improperly constructed fiberglass-reinforced plastic piping (P) Major Major $1 500 

§ 280.20(b) (2) Failure to provide any cathodic protection lor metal piping (P) Major Moderate $750 

§280.20(b) (2) (ij Installation of piping with unsuitable dielectric coating (T) Major Moderate $750 

§280.20(b)(2)(1ij Installation of Improperly designed cathodic protection for metal piping (P) Moderate Moderate $500 
, : 

§280.20(b)(2)(11ij Improper Installation of cathodic protection system for piping (P) ' 
' Moderate Moderate $500 

§260.20(b) (2) (lv) Improper operation and maintenance of cathodic protection sy::�tem for metal (P) Major Moderato $750 
piping 

!' Unit assessment refers to whether tho penalty should be applied per tank (T) or per facility (F). Where the vloletion epplles to piping (P), the usessment will depend on whether 
tho piping Is essocieted with one tank or more than one tank. 

' 

\=) JTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE E: 
. __../:iTIVE AND, THEREFORE, MAY NOT INCLUDE All POSSIBLE VIOLATION:.. 



Regulatory 
Citation 

A-2 

VIolation Unit 
Assess
ment!' 

Deviation from Potential 
Requirement for Harm 
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Matrix Value 

SUBPART B •• UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION (Continued) 

§280.20(c) (1) 

§280.20(c) (1) (Q 

§280.20(c) (1) 

§280.20(c) (1)(1ij 

§280.20(d) 

§280.20(d) 

§280.20(e) 

§280.20(e)(1)-(6) 

§280.21 (b) 

§280.21 (b)(1 )(Q 

§280.21 (b) (1) (lij 

§280.21 (b) (2 )(Q 

: §280.21 (b)(2)(iij 

§ 280.�1 (b) (2) (ii) 

Fallur_e to Install any apm prevention system 

Installation of Inadequate spill prevention equlpment_ln a new tank 

Failure to Install any overfill prevention system 
. -

Installation of Inadequate overfill prevanllon equipment In a new tonk 

Failure to Install tank In accordance with accepted codas and standards 

Failure to Install piping In accordance with accepted codes and standards 

Failure to provide any certification of UST Installation 

Failure to provide complete certification of UST Installation 

28�.21 Upgrading of existing UST system• 

Failure to meet all tank u·pgrade standards 
,:, 

Improper Installation of Interior lining for tank upgrade requirements 

Failure to meet Interior lining Inspection requirements for tank upgrade 

Failure to ensure that tank Is structurally sound before Installing cathodic 
protection 

Failure to provide any monthly monitoring of cathodic protection for tank 
upgrade requirement 

Failure to provide continuous monthly monitoring of cathodic protection for 
tank upgrade requirement 

(T) 

(T) 

(T) 

(T) 

(T) 

(P) 
(F) 
(F) 

(T) 

(T) 

(T) 

(T) 

. mh 
r 

(tlf) 

?! Deviation from requirement and potential for harm will vary depending upon specific code or standard violated. 

Major Major $1 500 

Major Major $1500 

Major Moderata $750 

Major Moderato $750 

VarlesY VarlesY see matrix 

VarlesY VarlesY eee matrix 

Moderate Minor $100 

Minor Minor $50 

Major Major $1 Soo 

Major Major $1500 

Major Moderate $750 

Major Moderate $750 

·' Major Major $1500 

Moderato Minor $100 

• NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE, MAY NOT INCLUOF: AI I. Pn��•a• o: "'"' ,. ... , ,... , _  

. .  
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Citation 

A·3 

VIolation Unit 
A .. isu
ment ' 

Oevtatlon from Potential 
R equ irement for Harm 
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Matrix Value 

SUBPAR I 8 •• UST SYSTEMS: DESIGN, CONSTRUCTION, INSTALLATION, AND NOTIFICATION (Continued) 

§280.21 (b)(2)(11ij 

§280.21 (b)(2)(1v) 

§280.21 (c) 

§200.21 (<-) 

§280.21 (d) 

§260.21 (d) 

§280.22(a) 

I §280.22(a) 

§280.22(c) 

§280.22(c) 

§280.22(e)-(� 

§260.22'{g) 

Failure to meet tightness test requirements for a tenk upgraded whh cathodic 
protection 

Failure to meet requirements for testing for corrosion holes for a tank 
upgraded whh cathodic protection . . 

Failure to lnatall any cathodic protection for metal plrlng upgrade 
requirements 

Failure to meet. tightness test requirements for cathodically protected metal 
piping 

F allure to provide spill prevention ayslem for an existing tank 

Failure lo provide overfill prevention oystem for an existing tank 

280.22 Notification requirements 

. -·· 

Failure to notlly stale or local agency within 30 days of bringing an UST 
system Into use 

Failure to nolily designated stale or local agency of existing lank 

Failure to Identify on the submined notification form all known tanks al tha! 
site 

Failure to submit a separate notification form for all notified tanks that are 
located at a separate place of operation 

Failure to provide complete certincatlon of all requirements on the notification 
form 

Failure to Inform tank purchaser of notification requirements 

(T/F) Major Moderate $750 

(T/F) Major Moderate $750 

(P) f...1t1)or MaJor $1 500 

(P) MaJor Moderate $750 

(T) Major Major $1500 

(T) Major Moderate $750 

(T) Major MaJor $1 500 

(T) Major Major $1500 

(F) Major Moderate $750 

(F) Major Minor $200 

t 
if)' Mod orate Minor $100 

(T) Major Major $1 500 

• NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BL .• �HAUSTIVE AND, THEREFORE, MAY NOT INCLUnF Al l pnc:c-tnt r- , ,. ,...... , • ...- • - .:. · - .. 
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Regulatory VIolation ·• Unit Deviation from Potential Matrix Value 

Citation Assess- Requirement for Harm 
ment!' 

SUBP.ART C -- GENERAL OPERATING REQUIREMENTS 

280.30 Spill and overfill co�trol 

§280.30(a) �ailure to tak_e necessary precautions to prevent overlill/splllage during the (F) �ajor Major $1500 
transfer of product 

§280.30(b) Failure to report a apiiVoverflll (F) Major Major $1500 

§280.30(b) Failure to Investigate and clean up a aplll/overlill (F) Major Major $1:500 

280.31 Operation and maintenance of corrosion protection 

§260.31 {a) Failure to operote end malntalri corrosion protection system continuously (FfD Major Major $1 :500 

§260.3t (b)( I) Failure to ensure that cath_odlc protection system Ia tested within 6 months of {FfD Major Major $1500 
Installation 

§260.31 (b){ I) Failure to ensure that cathodic protection system Is tested avery 3 years (TIF) Major Moderate $750 
thereafter 

§280.3t (b)( I )  Failure t o  meet ono 3-year teal for cathodic protection system {T/F) Moderate Minor $100 

§280.31 (b)(2) Failure to Inspect cathodic protection system In accordance with accepted (TIF) Major Moderate $750 
code a 

§280.3t {c) Falluro to inspect Impressed current systems every 60 days {T/F) Major Moderato 0 $750 

§280.31 (d) Failure to maintain any recorda of cathodic protection inspections {T/F) Major Moderate $750 

§260.31 {d) Failure to maintain avery record of cathodic protection in�pactlon� {T/fl ' Moderate Minor $100 
• . ' ,-

280.32 Compatibility 

§260.32 Failure to ensure that UST system Is made of or lined with materials (TIP) Mafor Major $1500 
compatible with substance stored 

• NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE, MAY NOT INCLUDE All POSSIRI F Vtm ATrm..s� 



Regulatory 
Citation 

�280.33(a) 

§260.33(b) 

§280.33(c) 

§260.33(c) 

§280.33(d) 

§280.33(e) 

§260.33(1) 

A-5 

VIolation 

SUBPART C •• GENEfl�L OPERATING REQUIREMENTS (Continued) 
i !  
, ;  

ro 
280.33 Repalra�tllowed 

) 
Failure to repair UST system In accordance with accepted codes and 
atanderda 

.. a:� 

Failure to repair tlbergleaa-relnforced UST In accordance with accepted codes 
and atendards 

Failure to replace metal piping thai has released : 

Failure to repair fiberglass-reinforced piping In acc ......... ce with 
manufacturers specillcatlons 

Failure to enauro that repaired tank systems are tighlneu tested within 30 
days of completion of repair 

Failure to teal cathodic protection system within 6 months of repair of an tJST 
system 

Failure lo maintain recorda of each repair lo an UST system 

280.34 Reponl
_�� and recordkeeplng 

Unit 
Auess-
montY 

-

J 
j ,  
-I 

(t, 

II f. i ffi 

I 
)( I ..: 

; r> .. 

(P) 

(T) 

(T) 

(T) 

Deviation from Potential 
Requirement for Harm 

, ,  

VariosY Varle,Y 

Varia� Varia� 

Major Major 

Major Major 

Major Moderate 

Major Moderato 

Major Major 

(For violations of reporting and rocordkooplng, see appropriate regulatory section (e.g., reporting of releases will be under Subpart 0). 

j� I 

,, 
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Matrix Value 

.t 

see matrix 

aee matrix 

$1 500 

$�500 : I � 

$750 

$1 500 

I �·I I 

I 
� II 

I 
SUBPART D - RELEASE DETECTION . 

; , : ' 

§260.40(a) (1) 

§260.40(a)(2) · 

280.40 General requirement• for all UST ayatem• 

Failure to provide release detection method capable of detecting a release 
from tank or piping lhat routinely contains product 

Failure to Install, calibrate, operate, or maintain release detection method In 
accordance with manufacturer's Instructions 

(T/F) Major Major $1500 

(T/F) Majd� Major $1500 

. ·� ·� 

I,� •• OTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE ���USTIVE AND, THEREFORE. MAY NOT tt-��t 1 1 nr: A 1 1 .,,....,N-• - · · · - ·  · - · - · ·-· 



Regulatory 
Citation 

§280.40(a) (3) 

§280.40(b) 

§280.40(c) 

§280.40(d) 

§280.41 (a) 

§280.41 (a)(1) 

§280.41 (a)(2) 

§280.41 (b) 

§280.42(11) 

§26?.42(b) 

§280.42(b) (1) 

§280.42(b)(2) 

A-6 OSWER Directive 9610.12 

VIolation 

SUBPART 0 -- RELEASE DETECTION (Continued) 

Failure to provide a refuse detection metho_d thai meets the performance 
requirement• In §280.43 or §280.44 

Failure to notify Implementing agency when release detection Indicates 
release 

Failure to provide any release detection method by phose-In data 

Failure to cloae any UST eyetem that cannot niaet release detection 
requirements. 

· · 

,,. 

-

280.41 Requlremonta for petroleum UST ayatems 

Failure to monitor tanks at lea�! every 30 days, If appropdate 

Failure to conduct tank tightness testing evety 5 years, If appropriate 

Failure to conduct annual tank tightness testing, If appropriate 

Folluro to usa any underground piping monitoring method 

280.42 Requirement• for hazardoua aubatance UST ayatema 

. . 

Failure to provide rolaoso detection for on existing hazardoue eubatanco tank 
system 

Flllluro to provide adequate release detection for a new �azardoua substance 
UST system 

Failure to provide adequate secondary containment of tank for a hazardous 
substance UST 

Failure to provide adequate d.ouble-wolled tonk/adequate lining for a 
hazardous substance UST 

Unit Deviation from Potential Matrix Value 
Assess-
mont!' 

Requirement for Harm 

(F) Major Major $1 500 

(F) Major Major $1 500 

(F) Major Major $1 500 

(F) Major Major $1500 

m Major Major $1500 

(T) Major Major $1500 

m Major Major $1500 

(P) Major Major $1 500 

(F) Major Major_ $1500 

<F) Major Major $1 500 
• • 

. . .  r : 

fT) • Major Major $1500 

m Major Major $1500 

* NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE. MAY NOT INCI IIOF Al l PnssrRr �'= vrnr .IITrntJ<> 



A-7 OSWER Directive 9610.12 

Regulatory VIolation Unit Devtetlon from Potentlel Metrlx Velue 
Cltetlon Assess- Requirement for Herm 

., ment!l 

SUBPART D -- RELEASE DETECTION (Continued) 

§280.42(b)(3) Failure to provide adequate external liners for a hazardous substance UST (T) Major Major $1 500 

§280.42(b) (4) Failure to provide adequate secondary containment of piping for a hazardous (T) Major MaJor $1500 
:substance UST 

200.44 Methode of release detection for piping 

§260.44 Failure to provide any roloase detection for underground piping (P) Major Major $1 500 

§260.44(a) Failure to provide adequate line leak detector aystem for underground piping (P) Major Mejor $1500 
!,. 

§260.44(b) Failure to provide edequate line tightneaa testing system for underground (P) Major Major $1500 
piping aystem 

§260.44(c) Inadequate use of appllceble tank release detection methods (P) Major Major $1 500 

280.45 Releue detection recordkeeplng 

§280.45 Failure lo maintain any records of release detection monitoring (F) MaJor Major $1 500 

§280.45 Feilure to maintain every record of release detectlo� monitoring (F) Moderate Minor $100 

§280.45(a) Failure to document ell releese detection performance claims for 5 years after (F) Moderate Minor $100 
ins lallation 

§200 45(b) Failure to maintain any results of sampling, testing or monitoring for release (F) Major Major $1 500 
detection for at least 1 year 

§260.45(b) Feilure to maintain every result of sampling, testing or monitoring for release (F) ! : Moderate Minor $100 
detection for at  loa:st 1 year 

§260.45(b) - Falluro to retain results of tightness testing until next test Is conducted (F) Major Mejor $1 500 

§280.45(c) Failure to document any calibration, meintenence, end repair of release (F) Major Mejor $1500 
detection 

.... � .. 
, I .E: THIS LIST OF SELECTED VIOLATIONS IS NOT INTENDED TO BE EXt-.. ._.., ... fiVE AND, THEREFORE, MAY NOT INCLUDE ALL POSSIBLE VIOLATIONS. 
'·-./ 
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Regulatory VIolation Unit Deviation from Potential Ma1rlx Value 
Citation Aueu· 

ment!l 
Requirement for Harm 

SUBPART D - RELEASE DETECTION (Continued) 

§260.45(c) Failure to document every calibration, maintenance, and repair of release (F) Moderate Moderate � 
detection 

SUBPART E -- RELEASE REPORTING, INVESTIGATION, AND- CONFIRMATION 
.. ·· 

280.�0 Repor11ng of auapected releaae 

§260.50(a)-(c) Failure to report a suspected release within 24 hours to the Implementing (F) Major Major $1 !500 
agency 

280.52 Releaae lnveatlgatiQn and connrmatlon atepa 

§,260.52(a)·(b) Falluro to Investigate and confirm a release (lf.approprlate) using accepted (F) Major Major $1500 
procedures 

280.53 Repor11ng and cleanup of apllla and overfllla 

§260.53(•) Failure to report a apiiVoverflll (If appropriate) to Implementing agency within (F) Major Major $1500 
24 hours (or othar specified lima period) 

§260.53(b) Failure to contain and Immediately clean up a spill/overfill of leas than 25 (F) Major Major $1500 
gallons 

§260.53(b) Failure to contain and Immediately clean up a hazardous substance (F) : Major Major $1!500 
spill/overfill , · . '  ' 

SUBPART F -- RELEASE RESPONSE i\ND CORRECTIVE ACTION 

§280.61 Failure to lake Initial response actions within specified time period after a (F) Major Major $1500 
release is confirmed 

' 

• NOTE: THIS LIST OF SE LECTED VIOLATIONS IS NOT INTENDED TO BE EXHAUSTIVE AND, THEREFORE. MAY NnT •�r• emo:= AI 1 " _ ,.. ,.. ...... _. • • • - •  ... -· - · · -



Regulatory 
Citation 

§260.62 

§260.63 

§280.64 

§260.70(a) 

§280.70(a) 

§260.70(b) 

§280.70(c) 

§260.71 (11) 

§280 7 1  (b) 

§2B0.71 (b) 

§280.71 (c) 

A-9 

VIolation Unit 
A••e••
mentll 

SUBPART F •• RELEASE RESPONSE AND CORRECTIVE ACTION (Continued) 

Failure to aubmh report on Initial abalemenl measures within 20 days (or 
other specified time) of release confirmation 

Failure to submit report on Initial aile characterization within 45 days (or other 
specified time) of release confirmation 

Failure to submit report on free report removal within 45 days (or other 
specified time) of release confirmation 

SUBPART G ·· OUT-OF-SERVICE UST SYSTEMS AND CLOSURE 

280.70 Temporary closure 

Failure to continue operation and maintenance of cathodic protection system 
In a temporarily cloeed tank system 

Failure to continue operation and malntenence of release detection In a 
temporarily closed tank &yslem 

Failure to comply with temporary closure requirements for a tarik t�ystem for 3 
or more months 

Failure to permanently close or upgr11de a temporarily closed tank system 
after 12 months 

280.71 Permanent closure and changes-In-service 

Failure to notify implementing agency of a closure or change-ln-eervlce 

Failure to remove all liqu)ds and sludges for tank closure 

F allure to remove clot�ed tank from the ground or fill tank with en Inert solid 
for lank closure 

Failure to empty and clean tank system and conduct a site assessment prior 
to a change-In-service 

(F) 

(F) 

(F) 

(FIT) 

(FIT) 

(FIT) 

(FIT) 

(Ffli 

(FIT) 

(FIT) 

_(FIT) 

·· 
·'o� NOTE: THIS LIST OF SELECTED VIOLATIONS IS NOT t�Ts:�mcn ... ,.. n.- ... :-..-; • · ·--·- · -

OSWER Directive 9610.12 

Deviation from Potential Matrix Value 
Requirement for Harm 

Major Major $1 500 

Major MaJor $1 500 

Major Major $1 500 

Major Moder11te $750 

Major Major $1 500 

M11jor Moderate $750 

MaJor Major $1 500 

Major Major $1 500 

Major MaJor $1 500 

Major Moderate $750 

Mejo'r. Major $1 500 



Regulatory 
Citation 

§280.72(a) 

§280.72(b) 

§280.74 

§280.74 

VIol aU on 

._/ 

A- · �  

Unit 
Aaaoaa
montl' 

SUBPART G •• OUT-OF-SERVICE UST S_YSTEMS AND CLOSURE {Continued) 

280.72 Aasesalng the alto at closure or chango-In-service 

Failure to measure (If required) for tho presence of a release before a 
permanent closure 

II contaminated soli, contaminated ground·water, or free product is 
discovered, failure to begin corrective action 

280.74 Closure recorda 

Failure to maintain closure records for at least 3 years 

Failure to maintain change-ln-aervlco records for at least 3 years 

(T/F} 
(T/F} 

(F) 

(F) 

OSWER Directive t>ur0.12 

Deviation from Potential Matrix Value 
Requirement for Harm 

Major ! Major $1500 

Major Major $1 500 

i ...j. 
I 

Major Major $1 500 

Major Major • $1 500 

I suBPART H - FINANCIAL RESPONSI�I
_
u-rv,

,
, 

0 
, , , ,  ',>, , ; , I 

§280.93(a) 

§280.93(8) (1 )-(2) 

§280.93(b) (1 )-(2) 

§280.93(1) 

§280.94 

§280.95 

§280.1 06(a) (1) 

Failure to comply wtth financial responsibility requirements by the required 
phase-In time 

Failure to meet the requirement for per-occurrenco coverage of Insurance. 

Failure to meet the requirement for ennuel eggregete coverego of insurance. 

Fellure to review end adjust financial assurance after ecqulrlng new or 
edditlonol USTa 

Use of an unapproved mechanism or comblnetlon of mechanisms to 
demonstrate flnenclal responsibility 

Use of folsiliod llnanclat documents to pass financial test of self-Insurance 

Failure to report evidence of flnanclel responsibility to the Implementing 
agency within ::io days of detecting e known or suspected release 

(F) 

(F) 

(F) 

(F) 

(F), .. � . 

(F) 
(F) 

Major Moderate $750 

Major Moderate $750 

Mejor Moderate $750 

Major Moderate $750 

: Major Moderato $750 

• 

Major Moderate $750 

Moderate Minor $100 

* NOTE: THIS LIST OF SELECTEO VIOl ATIONS IS NOT INTFNOFO Tn R l=  I=YUIIII�TIVF A IIJ n  TUFRFI=I"ICIF U II V  ..,"T ou.-.o 11no:: * '  1 " "' "' "' ' � ' - . .. � .  · - · - " -



Regulatory 
Clta11on 

A-11 

Vlola11on 

SUBPART H •• FINANCIAL RESPONSIBILITY (Continued) 

§280.106(a)(2) Failure to report evidence of financial responsibility to the Implementing 
agency when new tanks are Installed 

§280. t06(b) Failure to report evidence of financial responsibility to tho Implementing 
agency If the provider becomes Incapable of providing nnanclal assurance 
and the ownar or operator Ia unable to obtain alternate coverage wllhln 30 
days. 

§260.107 Failure to maintain copies of the financial assurance mechanlsm(s) used to 
comply with nnanclal responsibility rule and certification that the mechanism 
Is In compliance with the requirements of the rule et tho UST aile or place of 
business 

"'· ..... 

Unit 
A .. eaa
ment.!l 

(F) 

(F) 

(F) 

, 
�· . 

Oevla11on from Potential 
Requirement for Harm 

Moderate Minor 

Moderato Minor 

Moder ale Minor 

OSWER Directive 9610.12  

Matrix Value 

$100 

$100 

$100 

() NOTE: THIS LIST OF SELECTED VIOlATIONS IS NOT INTENDED TO BE bmiUSTIVE AND. TI-IEREFOR F.. M A Y  W "I T  '"''"' " '" "  • •  • - - � - - -
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I · . : :' .. : .. :.: :: :, .' ·, ... , .. :.' . , ··.:·UST PENALlY COMPUTAnON WORKSHEET: 
'• : . :. . .: .. -:· ': : ;:-· ; .:: --.--: · ·=--·· .. ;; : _ 

. . 
·- . . · .. • . � . . - : · .·. ·. ,•.• · .. ::=.- .:: .. : ·-: · ... -. • · _:· : • . : :: . . :: ; >.... . :, . · :·:/-: : .:·:·: : -�:.: -:: .... :- •. �-- : ·-· . I 

Assessments tor each violation should be detennin€d on separate worksheets and totaled. (If more space 
is needed, attach separate sheet.) 

.-. • .. -· 
II 

Company name ________________________________________________________ __ 

Regulation violated. ______________________ --:---------------------------------

Previous violations ______________________________________
____ 

... __ • ________ -=--.:.... 
· - . . -· . 

Date· of requirement. _______________ _ Date of insPection. ___________________ _ 

Date of compliance ________________ _ Explanation (rt appropriate): 

1 .  Days of n�ncompliance ______ _ 

2. Number of tanks. ____________ _ 

:.:� ., :·: . .  : ·(··;PART 2 .. ECONOMIC ·BENEFIT COMPONENT 
. . •,' •.•.· 

•· ··- ·. ' ... ···. · 

·•· Basis: Avoided Expenditures _________ _ -------------------------------
Delayed Expenditures ________ _ . Basis: 

Weighted Tax Rate. __________ _ Sour�= ---------�-------------------
Interest Rate 

_______________ _ Source: ----------------------------

AVOIDED = [Avoided + 
COSTS t_:xpendltures 

Avoided x lnttlrest x NumbeD Expenditures of Days 
365 Days 

3. Calculated Avoided Cost: ____________ _ 

Page 1 of 3 

x (1 • Weighted Tax Rate) 



.. 
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1 ............ ·., ��.-.-.r�·!.' .. /.�. u.s.· T····p•EN•m!• .. "i.e�b�M .. P•UT•�.n .. o.N .. W•O•R•K•s•·•H•E•�•� .. .-.... �.__. .... _.I -.J. 
DELAYED COSTS = Delayed Expenditures x Interest x Number of Days 

365 Days 

4. Calculated Delayed Cost: _________ _ 

5. Econc·· 
(Une 3 -

?enefrt Component: ________ (carry figure to Une 16}. 
·ne 4} 

Potential for Harm:--'.-------- Extent of Deviation ___________ __;,___ 

6. Matrix Value (MV}: ______ _ (from document page 1 6  or Appendix A) 

7. Per-tank MV: ________ _ 

(Une 2 x Une 6} 
[rf violation Is per facility, the amount ·on Une 7 will 
be the same as the amount on Une 6} 

8. Degree of cooperation' 
noncooperation 

9. Degree of willfulness 
or negligence: 

1 o. History of 
noncompliance: 

1 1 .  Unique factors: 

12. Adjusted Matrix Value 
(Une 7 + Unes 8-1 1 )  

... - ·� . 

Percentage x Matrix 
.:.hange Value 

(+ or -) 

. ·. "}:--. :�. . . 

= Dollar 
· Adjustment 

(+ or -) Justification for Adjustment: 

'( 

Page 2 of 3 

.... ···:·· . . . .... I 

· ! 
·-.) 
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I .. ::·:::' .. \:: .:. · · :::�.:.{::)? .. "it::::,:· ,;::•:.:,:.:: . ..:::•:j:.::,:,:;fj\':it!#:,:� TV:.: COMPUTATlON.: ��SHEeT. :;:';:,:·:·. 
'4 

.. :• :·.:.: ·.';;.:. ·•::
. 

· .. . :: .:::,";. :·.:·• ::-.::PART:! • GRAvtlY-BASEO. COMPONENT :: . ·- . .:-·- -· · . ·- ·' . . . . 

Level of 
Environmental Sensitivity _______ _ 

1 3. ESM (from document Page 21) ___ _ 

1 4. DNM (from document Page 21) ___ _ 

Justification: 

GRAVITY-BASED COMPONENT 
Environmental 

= Adjusted Matrix Value x Sensitivity 
Multiplier 

1 5. Gravity-Based Component: ____ ........._ __ 

(U�e 1 2  x Une 1 3  x Une 1 4) 

II 

1 6. Economic Benefit Component -----

(from Une 5) 

1 7. Gravity-Based Component __ _:_ ____ _ 

(from Une 1 5) 

1 8. Initial Penalty Target Figure. ______ _ 

(Une 1 6  + Une 1 7) 

Days of 
x Noncompliance 

·· Multiplier 
-- .. · 

I 

II 

II 

SIGNATURE ______________ __ DATE _______ __ 

Page .3 of 3 
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Inspection Date: April 1 2, 1 990 

EXAMPLE 1 II 
BACKGROUND 

Facility Name and Description: Ed's Gas and Go is a small gas station In a semi-rural part of the county. 
The facility has 4 tanks, apparently installed prior to 1965. Judging from the condition of the facility and 
adjacent store, Ed's income appears to be less than $50,000 per year. 

Violations: During the Inspection, the inspector observed that Ed failed to provide a method of release 
detection by the December 22. 1989 deadline, in violation of 40 CFR section 280.40(c). 

Owner/Operator Response: Ed claimed no knowledge of the requirements for release detection. After 
being Informed of methods for meeting the requirement. he indicated that he would use a.Anual tank 
tightness testing and monthly inventory control, in accordance with 40 CFR section 280.41 (a) (2} . Ed · 
began to conduct adequate monthly inventory control and arranged �o have his tanks. tested within 1 o 
days. 

, w  

Previous Actions at Facility: Previously, Ed had been given a warning letter for failure· to comply with the 
notification requirements, but had complied upon receipt of the letter. No other previous violations were 
identified. 

Current Status at Site: The inspector observed that given the age of the tanks, and Ed's previous inability 
to detect any releases, there was a good chance for a release to occur and go unnoticed for a significant 
length of time. However, Ed's subsequent tightness tests indicated that the tanks were tight. The geology 
in the area is fractured shale. There are no drinking water wells or sensitive wildlife receptors within a s
mile radius of the site. 

PENALTY CALCULATION DATA 

VIolation: 40 CFR section 280.40(c} 

Days of violation: 120 days from date of noncompliance (December 22. 1989) to date of compliance 
(April 22, 1 990, which was 1 0 days after the inspection). 

Avoided expenditureS: $2.50 per day = $300 for 120 days (estimated cost for labor needed to conduct 
daily inventory control, based on 1/2 hour labor at $5.00 per hour) 

Delayed expenditures: $520 x 4 tanks = $2,080, where the average cost for a tank tightness test is $520. 
This is considered a delaye.d expenditure because it was necessary to achieve compliance in this time 
frame. 

Interest rate: 18. 1%  (the equity discount rate used in the BEN model for 1990). 

Tax rate: 15% �he weighted average tax rate for a facility with less than $50,000 annual lncOm�). 

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience 
only. They do not necessarily represent true costs in any State or Region in the country.] 

C-2 
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Assessments for each violation should be determined on separate worksheets and totaled. (If more space 
is needed, attach separate sheet) 

� . 
c .J.s' 4 4 Company name �t::S vas �, c:::( Go 

.. . •.• . .. , 
.. ·-... · .. II 

Regulation violated_....:t{_O___;c.:;_F�R�=-s �.::..;c.;;..;h..;,.'.:;_c7'11;.,.:.._.....;;;�_..;,.s_o_ • ....;..�..;,.o....;..(_c�) _-_..;_rn....;..',:.....:.. /,..::.."":....�=::;.__...:..lo..:::;._;::.P.:...:f'?l:....:v;...:..r..:::::d�e..:.......,.... __ 

Previous violations No +; .fice:.. ·heN'\ 
1�7kr ; ssv�d. 

2.2. I 

.... c 

wa Yi// t/1 q 
··-- . ·  'J 

Date of requirement I :2. (J. 2 ( 8"1 
Date of compliaf!Ce 1-f ( 2 1.  / 1'1 

Date of inspection._
· -��-�U.....�-

·
z-l(:.....1.�...:0�----

. Explanation [rf appropriate): da t; o f  
.1 .  Days of noncompliance._..;_/��.;....;0:;..._ __ _ 

cctYt1p lt"a Y? c..t: t'.s /0 d4 '(S a:. -?-t.e.t" 
//1 spec,fiOVl . 

2. Number of tanks __ _.__ ____ _ 

� .... : - ... . .  · •,' -�-:: . 
.. · .. ·- . :.;". ).: ... i:::· ,::,:.:. ·:--- . ,; .. :. .. . • • ..;.;. . . . . . • .  : : ···: . . ;::.: ' .. .-· . .  ;- ·.:·:··:·;:.:. ·. ·. :' .. . . . . 

· .. . .... , . ... '"· .... PART ... 2 .. ECONOM�V BENEFIT. COMPONENT .. , . . .  · , .. · ' . . . . '· . . . ·: :.:· �':\:. . . . . . : . . , • . . . . . . ·. •. . . . . . : . . . . : . . . . . . . . .. . ' 
. 

Avoided Expenqitures =I 3 00 

·
-

·II 
Delayed Expenditures $ C2 0 � 0 
Weighted Tax Rate 0. I �  ( 15" j, ) 
Interest Rate Q. I �  l 

· (/ '"6 'o ) 

Basis: $ :2. s-o �' d(:( w -G" mo(!r-brr'J 
� J 

Basis: $ 5;;). 0  P<:r � Yl k  -/ot" h''fhtntss -1-c.s .f:: 

AVOIDED = �voided + 
COSTS �pendltures 

AC � [ 4 3oo + 

Source: mnz .fo -r  ;,., com.t. <. $ S'""O 000 /Cf�y-J . 

Avoided x Interest x NumbeD Expenditures of D ays 
365 Days 

x (1 · Weighted Tax Rate) 

(J 300 " . l S I  " 1?-0)J J( [ 1 .- .  1 5] ::= :ie21-0 
'3 � s · 

3. Calculated Avoided Cost: __ :J____:.J...:.......:....':f--'0:...._ ___ _ 

C-3 
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. UST PENALTY COMPUTATJON ·WORKSHEET"t·'::x.:"::_. .. ;� · ,  (,,.:i ··· .. 
• • • •••• • • • 0 • I t 

DELA YEO COSTS = Delayed Expenditures x Interest x Number of Days 
365 Days 

1 �0 '60 )< • t g- (  -.c l � O  
3 (, 5" 

4. Calculated Delayed Cost: $ I :2 4 
5. Econc:-;ic Benefit Component: I :3 cr 1 

(Una 3 - Une 4) 

::: 

(carry figure to Une 16). 

: PART 3 • MATRlX VALU.E FOR THE GRAVITY-BASED COMPONEN'f.,, .. · .. · ., . · ·=·' · II 
Potential for Hann: tr7 a /or _..:..;.....:...;;..;J+:::....:._----
6. · Matrix Value (MV): .j /f) 0 0 
7. Per-tank MV: f. � OOQ 

(Una 2 x Urie 6) 

II 

Extent of Deviation rJ1 C< i 0 ( -��;�--------
(from document page 16 or Appendix A) 

(If violation is per facility, the amount on Una 7 wi ll 
be the same as the amount on Une 6) 

II 
Percentage x Matrix = Dollar 
Change Value 
(+ or -) 

8. Degree of cooperation/ 
noncooperation 0 4(;000 

9. Degree of willfulness 
or negligence: 0 .$(p000 

10. History of 
+ 5% $(,000 noncompliance: 

11. Unique· factors: 0 $�000 

1 2. Adjusted Matrix Value 
(Une 7 + Unes 8-1 1 )  

Adjustment 
(+ or -) 

0 

0 

+ t"3oo 
0 

f. �300 

Justification for Adjustment: 
Cotr1p ft'e.d �5 f'eq vt"r�J. 
.f..offow,·ltJ ittsp.ec.h'0"17 . 
Dr·J n o f  � OC,.I t/tj /j 
Vc"o (c; O r� qv,"l'� � ���. +-s .  

w� ,..n,.� "t � ff-�,. r $svea 
v··o f � +ICIY1 . -AJ,.. pr v r .cJ<.JS 

'! ·""" .. , 
I 
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L :','':::.: .:'·:·.:. _:· ·; ,:;:_,::;:jlf!::N\\iti.:i:!��i�1.�f.f::jpST:::P_EN��·,,��������':W()_AK�Ef!T i-·�::\,:::'::, ·:.::.:::,· :. :j,:_::,:< ': : . :':: :.: . . 

II 
Level of 
E�ronmental Sensitivity M od<oa i e. 

13. ESM (from document Page 21) /. S: 

1 4. DNM {from document Page 21) /. 5" 
. .  • 

GRAVITY-BASED COMPONENT 
Environmental 

= Adjusted Matrix Value x Sensitivity 
Multiplier 

15. Gravity-13ased Component: 
(Une 12 x Une 13 x Une 1 4) 

II 
... : . .  

' < 

1 6. Economic Benefrt Component �$---=3'-Cf.;...'-f....:..._ __ 
(from Une 5) 

1i: Gravity-Based Component $ 11· 1-15" 
(from Une 15) 

18. · Initial Penalty Target Figure i I 4 · S" (p 'f 
(Une 16 + Une 17) 

-

Days of 
x Noncompliance 

-·MUltiplier 

�:--. 

II 

II 

SIGNATURE _____________ _ DATE _______ _ 
C-5 
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I 
-

EXAMPLE 2 

BACKGROUND 

Inspection Date: March 20, 1 992 

Facility Name and Description: Johnson's Petromart, located at Prairie VteW Lane, is one of eight facilities 
in a convenience store chain that spcins three counties. This facility has a total of 5 USTs, and there are a 
total of 34 USTs at the 8 facilities. Based on an examination of the parent company's tax returns, it was 
detennined that the con:'pany's taxable Income was $280,000. 

Violations: During the inspection, the inspector observed that the facility had no records of financial 
assurance coverage as required by the April 26, 1991 deadline. Subsequently, the inspector requeste<t · 
records for each of the 8 Johnson facilities. Upon further investigation, the inspector detennined that the 
owner of the chain, Jack Johnson, had acquired private Insurance (the owner did not qualify to self-insure) 
for the other 7 facilities. At the remaining facility, however, neither the owner nor the operator had obtained 
the required coverage, thereby constituting a violation of 40 CFR section 280.93(a). 1bis tacl1ity is among 
the oldest in the Johnson's chain and is operated with 4 bare steel UST systems and one cathodically 
protected UST system. The other 7 facilities were opened subsequent to the Interim prohibition and 
installed USTs that meet the Federal design, construction, and installation requirements. Therefore, 
obtaining insurance for these·usTs was easier than for the facility In violation. · The insurance company 
had indicated that it would be willing to ensure the remaining facility provided that the tanks were retrofrtted 
with spill/overfill protection and �hodic protection. 

Owner/Operator R� '-.:>ense: Jack Johnson argued that it was the responsibility of the operator to upgrade 
his USTs so as to make them insurable. The operator of the facility claimed that he lacked the resources 
to upgrade his USTs and believed that the responsibility for meeting the FR requirements was the owner's. 
The enforcement staff detennined that the owner was aware of his responsibility to Insure the USTs at all of 
his facilities and that only he had the means to do so. The Agency attempted to enter Into compliance 
negotiations with Jack Johnson, but to no avail The Agency planned to Issue· an administrative complaint 
on July 1 ,  1 992. 

· · · · 

Previous Actions at Facilitv: Previously, one of the Johnson's facilities had been issued a warning letter for 
failure to notify the Agency after bringing a new UST Into operation. The owner had complied after 
receMng the letter. Three other facilities had been Issued warning letters for failure to maintain al(of.the 
required monitoring records for release detection. 

Current Status at Site: At the time of the most recent inspection, it was determined that the facility in 
violation of the FR requirements had an adequate method of ·release_ detection, an·d no releases were 
determined to have occurred. The geology in the area Of the facility is clay. The facility is located in a 
semi-residential/comrrercial area; however, there are no drinking water wells or sensitive· wildlife receptors 
within a 3-mile radius of the stte. 

;· ', 
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. I 

VIolation: 40 CFR section 280.93(a) 
. . 

OSWER Directive 961 0.12 

PENALTY CALCULATION DATA 

Oaya of violation: 430 days from date of noncompliance (April 26, 1991) to date of compliance (which, for 
purposes of assessing the _penatty, was determined to be July 1,  1 992, to coincide with the date of the 
administrative complaint) . 

· ·  

Avoided expenditures: $27.40 per day = $1 1 ,781 for 430 days (estimated lris.urance premium, based on 
an annual premium of $2,000 per UST for 5 USTs) 

· : 

Delayed expenditures: $1 f?,OOO x 4 = $60,000 (where the average cost for system retrofit Is $15:000) . .  
This is considered a delayed cost because retrofitting would enable Johnson's to achieve compliance with 
the financial responsibility requirement. 

Interest rate: 1 8. 1% (the equity discount rate used in the BEN model for 1990). 

Tax rate: 33% (the weighted average rate for a facility with $280,000 In taxable incom.e) . •  

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience 
only. They do not necessarily represent true costs in any State or Region, in the country.] 

C-7 



OSWER Directive 961 0. 1 2  

I . � PEN.'.· 
,§) . ,. 

�OMPUTATlON WORKSHEET ..-... 
� -: i<.. 

AssessmentsJ.or each violatlon shol,I�Oelt-! mined on separate worksheets and tota·· {If more space 
is ne�ed, attach separate sheet) ;:::-r ::; _ 

·: ::, PART .1. • BACKGROUND . .. 

Company name :John StlYl 5 P�m ma r t  
Regulation violated tf 0 CF R sec f, .OV! Q2 �0 . q 3 ( 4 )  - rtA. i I Vf' (!.. -k {)ro v (·de I 

-Pu ll .fina Y7cia { ·. : veraJe � co,..,plt'ana d�cuf 1/ne . 

�I-. 

II 

Date of requirement J.f' (:;& / q I 
Date of compliance 9-/ I ./ q ;L 

Date of inspection, _ _.::::..J._::;,�.J.-J.�----
Explanation [rf appropriate): d� k. o f  

1. · Days of noncompliance __ lf�3.....:..::::0 ___ _ 

CO M  p /i'a. r1 c (!.. /s COY7 S ,"cf <-rl'c.{ -h 
� d6o,k cor'J'lp /� ;,.,& is lssved. 

2. Number of tanks $ (or 1 r 
._ (o.:/y 1 n� � -lo be rf!.fro -1- f )  

� �==========·=· ==·<·�P�=· =�=·=Eco=' =N=OM=: - �==· e=EN=ff=rr=.=CO=M=ro==NE=m==. · �=.- : = .. ==========dll 
Avoided Expenditures.---'$'--'-/.:..,/,._. ).L.-.::5:;....;1 __ 

Delayed Expenditures $ G 0, 000 

Weighted Tax Rate 0 .. 3'3 (33?.,) 
Interest Rate 6 . f B I ( I �. f ?o ) 

Basis: $;)7 J.fO fXI" · d .. 'I t'11svau1u. ( 5 -�z:;,�) I J 
Basis: $1� WO /X�" U51" ref,.-o�'f ( tf -lr:.rrts) 
source: tYJ-rR -hr . $a�o. 000 il7 c:o m e  I 

Source: . 8£ N Mod, ( {(crv/fy dt'SCd..-d ra'ti )  

AVOIDED = fAvolded + 
COSTS l:"pendtt'ures 

Avoided x Interest x NumbeD Expenditures of Days 
365 Days 

x (1 • Weighted Tax Rate) 

A-C :: [ $ I I ,  9 '6/ .,. 

3. Calculated Avoided Cost:_�i:c__'f....�..--.=5:.__:"=1-......:0�---



- . .  ;: . .., _  
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OSWER Directive 961 0.12 

1: :. · ''·y� · · :.:>�;· .. ·<ii:'.:,':: :·;lt :�iflt�r;:{.�y�;!)P.�1iY,:;'�9��Yi!+'Q,�::����:::::r�:;�i':' ' :Wt':!is=:: '\ · ,:}:::. :�,:/::;:;:k,i:,: . . · , · . .. :· ·.I 
A • 

DELAYED COSTS = Oelaved Expendttures x Interest x Number of Days 
365 Oaya 

DC : 

4. Calculated Delayed Cost:_�.i---'/�':J:::.,,._. ..:..1-_Cf:....Jf..._· __ 

5. Economic Benefit Component:___:l:......::;);:..;::;_�, ...:::�:-.9-!....lo<;Q __ (carry figure to Une 1 6). 
(Una 3 + Una 4) 

Potential for Harm: f11 o d� r 4 1£. Extent of Oeviation_-'-tf/..:...;..:a.�i�o::..:r_. _______ _ :? 
6. Matrix Value (MV): $ 1-SO (from document page 1 6  or Appendix A) 

7. Per-tank MV: f> 9 SO 
(Une 2 x Une 6) 

[ff violation Is per facility, the amount on Une 7 will 
be the same as the amount on Une 6) 

PART. 4 · VIOlATOR .SPECIFiC AOJUSTMENTS.To .. MATRIX.VALUE· ·. ·: . . .-··:' . .  : · 
· . .  

. - .. . . 

Per�ntage x Matrix 
Change 
(+ or -) . 

Value 
= Dollar 

Adjustment 
(+ or -) Justification for Adjustment: 

·I 

8. Degree of cooperation/ 
i- lfO 7� $750 r $300 noncooperation 

Ow n�r un w·i/liACf -1-o 
11-f:Jo -tla t;_ ��l'm.sJof co_nyJ I'4 A cR  

9. Degree of willfulness 
� 2 6Jo or negligence: 

10. History of .,. �o ?(; noncompliance: 

1 1 .  Unique factors: 0 

1 2.  Adjusted Matrix Value 
(Une 7 + Unes 8-11) 

1'fso � f('6 7f 

i 'l-50 -t 1ts-o 

1!1-so 0 

$ !33S 

C-9 

OV<Jn�r t,.Jt:<.S C< �ar(! "f 
r t:. q v,. ,-� nv If t (;( ruR "- h/..2. .fo 
c. o  I'Y\p�. 
Pr er v' ,." vS v' r'<J (4. -h • OYJ 

JJ(A 
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II 
Level of 
Environmental Sensitivity_-'-t--'o'---vJ ___ _ Justification: P<J knn-d /mpK.Cf of- � 

I"� r.� a. 5 � <JV\ -{1, t! � 11 v. '  ro nn1-ud � 

)' 

II 

13. ESM (from document Page 21) ___ _ 

14. DNM (from document Page 21)_3 __ _ 

c. , cR d r, ·, }../,ur - ....; ""tt r s v f p I  J.e.S 
wo J.J. be nt-1,., r

' 
,., .. f. c I� 't sa ; I 

w<.11.A.J. l/md W1 r'tJ rC< .ftM i-F pr?Jd vc;.f :  

GRAVITY-BASED COMPONENT 
Environmental 

= Adjusted Matrtx Value x Sensitivity 
Mqltlpller 

1 5. Gravity-Based Component: $ 4 ( Ce :/ 
(Une 1 2  x Une 13 x Une 14) 

I 

. . 
PART 6 - INITIAL PENALlY TARGET- FtGU.RE . . ... 

· ,  

16. Economic Benefrt Component 
(fro!ll Une 5) 

t� . 

17. Gravity-Based Component · .:i t...f f {, J/ 
(from Une 1 5) 

1 8. Initial Penalty Target Figure J � �, 53 i 
(Une 1 6  + Une 1 7)  

··Days of 
x .. Noncompliance 

�-:�uttlpller· 

II 

SIGNATURE DATE ______ _ 

C-10 

\ 



Inspection Date: N/A 

I EXAMPLE 3 

BACKGROUND 

OSWER Directive 961 0.12 

II 

Facilitv Name and Description: Kelly's Kwik Stop is a convenience store that recently had Its three USTs 
taken out of operation. Prior to their removal, the USTs were operated by the owner of the convenience 
store, Karen Kelly, and owned by Darby Distributors, an oil jobber. The taxable income of Darby 
Distributors was $400,000 in 1 989. 

Violations: On May 20, 1 989, Ms.· Kelly reported the presence of petroleum vapors outside of her 
convenience store. The Agency investigated.the site and confirmed the presence of a petroleum release." 
Ms. Kelly reported that Darby Distributors had removed the 3 USTs located at her place of business on 
March 1 7, 1 989; she was not aware of the requirement to notify the Agency prior to permanent closure or 
of the requirement to conduct a site assessment Ms. Kelly also could not S<!f whether Darby Distributors 

· had fulfilled these requirements. Upon a review of the Agency's records, It was determined that Darby 
Distributors had failed to notify the Agency of the closure, thereby constituting a: violatloi1 of 40 CFR section 
280.71. The distributor was also unable to produce records demonstrating compiiance with the closure ' 
site assessment requirements, constituting a violation of 40 CFR section 280.74. The distributor also failed 
to assess the site for t!le presence of a release before permanent closure, in violation of 40 CFR section 
280.72(a). 

· 

. Owner/Operator Response: When the Agency contacted Darby Distributors, they indicated that they would 
Initiate. corrective action only if they, and not Ms. Kelly, were actually responsible for the release. The 
Agency Informed them that as the owner of the USTs formerty in operation at Kelly's Kwik Stop they as well 
as Ms. Kelty are responsible for addressing any rele8:5e "'om those usrs: The Agency also informed 
Darby Distributors that administrative ·orders were being prepared to compel them to clean up the release 
and pay penalties for violations of the closure require.ments (the Agency was dealing separately with Ms. 
Kelly). At that time, the company reqUested to enter Into neg9tfations with the Agency In order to establish 
a corrective action �chedule and determine the amount of· the· penalties to be assessed. 

Previou� Actions at Facility: There were no previous incidents of violation at the facility. 

Current Status at Site: Kelly's Kwik Stop is located in a rural part of the county. There are, however, two 
private drinking-water wells within a mile of the facility and several others within 4 miles of the facility. The 
facility is located one-half mile from a river that Is used for recreational purposes as well as by various 
wildlife as a source of water. The geology in the area of the site is- silt. 

C-1 1 
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PENALTY CALCULATION DATA 

VIolation: 40 CFR section 280.71 (a) 

Days of VIolation: 94 days, from the latest required date of compliance (February 1 7, 1 989) to the actual 
date of compliance (May 20, 1989), where actual compliance is assumed to be coincident with Ms. Kelty's 
report to the Agency. 

Avoided expenditures: Deemed negligible. 

Delayed expenditures: None. 

Interest rate: 1 8. 1 %  (the equity discount rata used in the BEN model for 1989). 

Tax rate: 34% (the weighted average rate for a company with taXable Income greater than $340,000). 

PENALTY CALCULATION DATA 

VIolation: 40 CFR section 280.72(a) 
. ..  

Days of VIolation: 64 days, from the latest required date of compliance (March 17, 1 989) to  the actual ' 
date of compliance (May 20, 1 989), where actual compl4ance is assumed to be coincident with Ms. Kelly's 
report to'the Agency. 

· 

Avoided expenditures: $8,500 x 3 USTs = $25,500 (where the average cost for a site assessment at 
closure is $8,500 per USl). 

Delayed expenditures: None. 

Inter� rate: 1 8. 1 %  (the equity discount rate used in the BEN model for 1 989). 

Tax rate: 34·% (the weighted average rate for a company with taxable income greater than $340,000). 

PENALTY CALCULATION DATA 

VIolation: 40 CFR section 280.74 

Days of VIolation: 64 days, from the latest required date of compliance (March 1 7, 1989) to the actual 
date of compliance (May 20, 1989), where actual compliance is assumed to � coincident with Ms. Kelty's 
report to the Agency. 

Avoided expenditures: None. 

Del�yed expenditures: Deemed negligible. 

Interest rate: 18. 1 %  (the equity discount rate used in the BEN model for 1989). 

Tax rate: 34% (the weighted average rate for a company with taxable income greater than $340,000). 

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience 
only. The;i do not necessarily represent true costs in any State or Region in the country.] 

C-1 2  
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.-,:': :.:::.:,:�::,::.·:,:i:/=:'::�::,,::::i:�:�iYv:t:�:i{.���f::j:e.:),:,:�S!·e�r:t::,.9.:9.,t.4��,�;;:�K� :
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.-�: :·· _:.,:�;-�.·-:1:: · . .  

• ] 
Assessments for each violation should be determined on separate worksheets and totaled. (If more space 
is needed, attach separate sheet) 

II ·· . .... ··· .:.·::.:· · . . . . .. ··· . .. • 

Company name [)q r by Vt'sf r( b u irJ r ..s 

Regulation violated "10 em sec 6' dV1 ·02 t60 . 1-1 (a ) - F"; I v re -l:o 

II 

Previous violations_....:M;.....::._o;...L...t..-=e.'------------------
··
_

· 
_· ........_ ___ _ 

.... 

Date of requirement ex ft5"" ( 8". Cf Date of inspection.____.tV .......... /"'-'A'--------"--
Date of compliance 5"(;20- · ft <{ Explanation (rf appropriate) : 

1 .  Days of noncompliance · t:? :-/ 
2. Number of tanks __ ., 3"-------,-.......:....-

Avoided E.xpend�ures 0 

Delayed Expenditures ;V(A 
Weighted Tax Rate N IA 
Interest Rate NA 

Basis: to�n lor 
Basis: 

Source: 

Source: 

AVOIDED = �voided + 
COSTS �pendltures 

Avoided x Interest x NumbeD Expenditures of O�ys 
365 Daya 

3. Calculated Avoided Cost: __ -/_..;:;;0'--------
C-1 3 

II 

Yl6 n· r>·ca h'd'Vl n� li.g. ,"/:;{a . .  

x (1 • Weighted Tax Rate) 
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I UST PENALTY COMPUTATION WORKSHEET 

DELA YEO COSTS = De layed Expenditures x Interest x Number of Days 
365 Days 

4. Calculated Delayed Cost: ___ --'/'--0=------
s. Economic Benefit Component: ___ i'--O.:;..._ ____ (carry figure to Une 1 6). 

(Une 3 + Une 4) 

PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT 

Potential for Harm: mtt {cJr J 
6. Matrix Value (MV): f> !SZJO 
7. Per-tank MV: f /St?Q 

(Une 2 x Une 6) 

Extent of Deviation 1114 io ( --��J��--------
(from document page 1 6  or Appendix A) 

(if violation is per facility, the amount on Une 7 y.-ill 
be the same as the amount on Une 6) 

PART 4 • VlOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE 

· · Percentage 
Change 
(+ or -} 

8. Degree of cooperation/ 
/OJ, noncooperation ..r 

9. Degree of willfulness 
or negligence: t o/0 ,, 

1 0. History of 
noncompliance: 0 

1 1 .  Unique factors: 0 

1 2. Adjusted Matrix Value 
(Line 7 + Lines 8-1 1 )  

X Matrix = Dollar 
Value Adjustment 

( + or -} 

fLSVQ � �L5"0 
1!£00 -t- '�& oo 

/ !g)O 0 
I_!£CO Q 

:/_ 12:. 5'0 

· C- 1 4  

Justification for Adjustment: 

O�n�f IRtjV-l.S"f:Lc/ T1C90h�·kCfY15 
t/17 � a-kL. r �� wa rr.Ld crf 
:11- ,.cJ:;, c../ " isf,.. f; ve o-rb• 
C) v.�A.t. r �� r .e d -lo -h. Le , 
tA� Vi0�'�-h1: tJf. d{J-C'n. -for-.S 
i!J.., a ""  rt 6f 1eq vl'tY-�1-1 h:. 

;v(A 
;J/A 



OSWER Directive 961 0.1 2 

I UST PENALTY COMPUTATION WORKSHEET 

II PART 5 · GRAVITY-BASED COMPONENT . 

Level of 
Environmental Sensitivity_...J.II............,(J�h'-----

. 13. ESM (from document Page 21)_�--

14. ONM (from document Page 21)_.:.../·.....:�::;..__-

GRAVITY-BASED COMPON ENT 
Environmental 

= Adjusted Matrix Value x Sensitivity 
Multiplier 

1 5. Gravity-Based Component: _j___,{p:;_9-_5J)'---
(Une 1 ?  x Une 1 3  x Une 14) 

II PART 6 · INITIAL PENALTY TARGET FiGURE 

. . ... , . 
. .  

1 6. Economic Benefrt Component 0 
(from Line 5) 

1 7. Gravity-Based Component ' � 750 
(from Line 1 5} 

1 8. Initial Penatty Target Figure 1 � 75"0 
(Line 1 6 .+ Une 1 7) 

Days of 
x

··· Noncompliance 
-._ _ �ultlpller 

. 

I 

II 

II 

SIG NATURE _______________ _ DATE ____________ _ 

C- 1 5  



OSWER Directive 9610.12 

·�·. ------·�·: .· . . �:�···��·(j·/�);•\f•0U•Sl�·�--n�•NAL--TY .. C•O•M--PUT. .. �•n•. ON--•WO--
R•

KSH--•E•
ET--� ----.. ·�

--·
. 
·

.
------� 

- t -

Assessments for each violation should be determined on separate worksheets and totaled. (If more space 
is needed, attach separate sheet.) -

II PART 1 · - BACKGROUND 

Company name Dar by Disio· hvfo Y.S 

Regulation violated '-f 0 C 'Pi!. sail 'ovJ 02 73'0 . 9:2 { c; J - Fa ; I v r .e. i::o 
a s s-�s s si£e of --fqn/s cJo.suce 

II 

Previous violations._...c.&�o:;,;,n..:..;e.>oo::::-________________ __,.,,-------

Date of requirement 3 / I r:t-/ ?3" q · 

Date of compliance S/ :20 f8''f 
1. . Days of noncompliance {p J..f 
2. Number of tanks __ ..;;;;�;;.....__ ____ _ 

Date of inspection._---'-N.;.......:..<..fA_.__ ______ _ 

Explanation (rt appropriate): 

II PART 2 .  ECONOMlC BENEFIT COMPONENT 
:

·

·-
:

· 

·II 
Avoided Expenditures ;i (!)6, 500 ' 

Delayed Expenditures_...:..;V__;,f-.L...d.!---
Weighted Tax Rate 0. ':3 i { '3¥ 1()) 
Interest Rate 0 . I� I {I '5.  I i'o ) 

Basis: ----------------

Source: rr11R lor /llconu. > .$ j3£ ()OO 

Source: 8CN r(!adr:J L�r '"-:Gt dis(;...,+ ra 1:i) 

AVOIDED = [Avoided + 
COSTS �pendttures Avoided x Interest x NumbeD 

Expenditures of Days 
365 Days 

x (1 • Weighted Tax Ra1e} 

\ 
i 

. . 
. .  

3. Calculated Avoided Cost: $ I J; 3C, tf 
C-1 6 

; 
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UST PENALTY COMPUTATION WORKSHEET 
-· I 

DELA YEO COSTS = Delayed Expenditures x Interest x Number of Days 
365 Days 

4. Calculated Delayed Cost: ___ ,_..lo:O:;_ ____ _ 

5. Economic Benefit Component:_""""'�--'-/..J..?;...,...3..__G,_J./_.__ __ (carry figure to Une 16). 
(Une 3 + Une 4) 

.... c 

PART 3 · MATRIX VALUE FOR THE· GRAV1TY-BASEO COMPON E.t;iT"' 

I 

Potential for Harm: fn a' tOr J Extent of Deviation __ ..;../i?:......:....:.�'-fi-=-d_,_r'" _______ _ 

6. Matrix Value (MV): I / 500 
7. Per-tank MV: ;/ (o 000 

(Une 2 x Une 6) 

(from document.page 16 or Appendix A) 

(if violation is per facility, the amount on Une 7 will 
be the same as the amount on Une 6) 

PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE 

. Percentage x Matrix = 

Change Value 
( + or -) 

8. Degree of cooperation/ 
noncooperation + IO'a i /eOOO 

9. Degree of willfulness tto?" ��000 or negligence: ..( 

1 0. History of 
noncompliance: 0 i {QQOO 

1 1 .  Unique t.actors: !0000 
1 2. Adjusted Matrix Value 

(Line 7 + Lines 8-1 1 )  

C-1 7 

Dollar 
Adjustment 
(+ or -) 

-�- fwoo 

+�oo 
0 
0 

lCJ..OOO 

JuStification for Adjustment: 

Owt1�r r!qtJLs.kd neqo-ha. tiCMS 
on ! '1. � .fCt r h� ittq_ JIJ� rTU.d of ;�,., di/:J o.cf_,..,.,r,,.,;;s-fr-, -{; ve or� 

� N-r �pet:<rd -k :...;.., J..e. 
a..d v.s. ,-1-c. q < of ope r11 �r .> ((j YI�,-a ,'(..t ;.{. t�� v/re i')'I.Utk. 
tJ/A 
tJ IA 
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•1 _______ .. _-�,:··.·.:i.:?.·· �-��:>T' PENALTY COMPl1TAT1�
, 
'I{ORKSHEET 

- . ·�t 

rr===ll =- -== _. 

. -PA. 5 · GRAVITY-BASED COMPONENT 

Level of 
Environmental Sensitivity f6 'q h 

13. ESM (from document Page 21) 2 

14. DNM (from document Page 21 } __ ! __ _ 

Environmental 
GRAVITY-BASED COMPONENT = Adjusted Matrtx Value x Senalttvfty 

·- MuttJpller 
. •  :..A � n=: :  

• •• • }> 

. ... _ .. =:::·_._ . 

·· Days of 
x Noncompliance 
·--_:w Multiplier 

6 P. � = 4 q 000 r d. "' I = j I � 000 

1 5. Gravity-Based Component: $ /� 000 
(Une 12  x Une 13  x Une 14) 

II 
·..• �! : 

PART 6 · INITIAL PENALTY TARGET FlGURE . .  

:· :-- . ··- �- : .: 

1 6. Econormc Benefit Component j ( 9-. 3 (/ t-f 
(from Une 5) 

1 7. Gravity-Based Component P / '5, 0 0 0 
(from Une 15} 

18. ·tn�iat Penalty Target Figure f '3 0:1 '3 � :1 
(Une 1 6  + Une 17} 

I 

II 

II 

SIGNATURE _____________ _ DATE ______ �---

C-18 



OSWER Directive 96Hl. 1 2  

,
_ I . .  · •  

Assessments for each violation should be determined on separate worksheets and totaled. (If more space 
� needed, attach separate sheet.) · 

II 
Company name lh rb-J 'iX sf6 b vlo rS · 

Regulation violated t-fO CPR S<cp't!(! C2150. 9 Lf - Fr:;i((/,e fu 

II 

Previous violations_........_N:...o:;.....:_n:...::e.:::;;.._ ________________ ·_·· _· _· ____ _ 

Date of requirement. __ · .3:::::..L.(_.r�-.'f.L.,.J..f--"'t--q'-----
Date of compliance._......;�::....:..../..::.�..;..;0�· -'-/--'[11::-...Lq __ _ 
1 .  Days of noncompliance. _ _..:(;;__.;.J.{ __ _ 

2. Number of tanks._..:..· _·_<�3 _____ _ 

II . 
Avo.ided Expenditures N fA 
Delayed Expenditures __ -=0;__ __ _ 

Weighted Tax Rate N /A-
Interest Rate N (A 

-- .· · 
. . ..... 

' Date of inspection _ _.;\._../._.£ ..... A....._ ______ _ 
Explanation (rf appropriate) : 

Basis: ----------------
Basis: Cost a· f · r,cord @pt':J 11�j lj ;bu . 
Source:----......:....----------

Source: ---------------
AVOIDED = [Avoided + 
COSTS LExpendltures Avoided x Interest x NumbeD Expenditures of Days · 365 Days 

x (1 • Weighted Tax Rate) 

3. Calculated Avoided Cost: __ i�C?�------
C-19 
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I ' 
� .  . .

. 

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days 
365 Days 

4. Calculated Delayed Cost: ___ $.._.._.0.__ _____ ·-. 

5. Economic Benefit Component:_....;;jt..-.LQ...c-_____ (cany figure to Une 1 6) .  
(Une 3 + Une 4) 

II .. . PART 3. · MAmOC.VAlUE ·FOR 'f.HE GRAVITY-BASED COMPONENT_'.,. · 
_:;-::. . . ,.. II 

Potential for Harm: f11q ( 0 r J 
6. Matrix Value (MV): i /5?JO 
7. Per-tank MY: i (fLO 0 

(Une 2 x Une 6) 

. 

·. 

Extent of Deviation._�((l'-'-=q-fi-=o'-'-; _______ _ 
. J 

(from document page 1 6  or Appendix A) 

(If violation is per facility, the amount on Une 7 will 
be the same as the amount on Une 6) 

• J .:.• � .(, • :
' �· ,, t • ··". f :  • I, o ,. ••. 

Percentage ·x 
Change 
(+ or -) 

8. Degree of cooperation/ 
noncooperation + /ORJo 

9. Degree of willfulness 
-+ l-/Q ')(I or negligence: 

10. History of 
noncompliance: 0 

n .  Unique factors: 0 
12. Adjusted Matrix Value 

(Une 7 + Unes 8- 1 1 )  

Matrix - - Dollar 
Value Adjustment 

(+ or -) 

� 15{)6 � $!IT?  
$t5PO � 1 {,CQ 

�15ZXJ 0 

i 157)Q 0 

�;):J50 

C-20 

Justification for Adjustment: 
ow ;1 � r-- � � f v.e! Ce cl 111 (!1 o h ·4 h · (J"r15 
onl<t c. .ftt. ,. �i�t q va ,nal. "f 
;,...,p-kndiJ � d.  ,yr; ,./� h ve o rdi..YS 
0&-vYICr' �fl�Cd�d f6 � Le 

(J £ 1/�11 fa. q-<- of op� ��r � i1f'10 � Yl �  �f ��1Vt f'{!�,.,-t--:5 . 

tJ (A 
JJ(A 
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II ·· ···=:= · 

Level of 
!'=6! Environmental Sensitivity_·---�.m.,.j,.,,,.,,

T
��,___ __ _ 

13. ESM (from document Page 21)__.;;<=·..__ 

14. DNM (from document Page 21)_...;../ __ 

GRAVITY-BASED COMPONENT 
Environmental 

= AdJusted Matrix Value x Senafttvtty 
Multiplier 

15. Gravity-Based Component: $ Jf5VO 
(Line 1 2  x Une 1 3  x Une 14) 

. 
· ·. PART 6 � INlnAL. PENAL1YTARGET FIGURE 

1 6. Economic Benefit Component __ $--=0 __ _ 
(from Une 5) 

1 7. Gravity-Based Component.___;,_f_4;....;�::;..._::0::...:.Q�-
(trom Une 1 5) 

1 8. Initial Penalty Target Figure_f_'f...:..,_;;6l...;..· 2)�0 __ 
(Une 1 6  + Una 17) 

Days of 
x ··· Noncompliance 
:· __ . � ultlpller 

: .•. · 

(oh..f �11 i·he< { : p� f'l t df:J T� rcr� f -/or � rh_y /.)/:S..f..r-i h ...,-fr:u- S  
_ Vlo fa. -h'CJ't" -# t  -r V,'o l� n't?('l # 2  + v,·o t� h'cW� �..3 
- J(p r:rs-o + $ 35", 3 � -4  + J /-fs-oo - .:1> 1-Jfp, � 1'-1 

II 

II 

SIGNATURE. ____________ _ DATE. _____ _ 
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I EXAMPLE 4 II 
BACKGROUND 

Inspection Date: December 1 5, 1991 

Facility Name and Description: Jerry's Gas and Grocery is a medium-sized facility in a commercial section 
of town. The facility has 4 USTs, 3 of which were installed In 1 968  and one In 1 989. It was estimated that 
the company's taxable income was $70,000 In 1 990. 

Violations: On October 1 6, 1 991 , the Agency discovered that Jerry's Gas and Grocery had a release. At 
the time of the release, an adequate method of release detection was not in use at the facility, constituting 
a violation of 40 CFR section 280.40(c) for the 3 tanks installed In 1968. The Agency sent written 
notification (after informing the owner of the release by telephone) of the release to the facility and 
requested, among other things, that the facility report evidence of financial responsibility within 30 days. 
While conducting a file review on December 15, the compliance staff observed that the ·facnity had failed to 
report this evidence, in violation of 40 CFR section 280.1 06(a)(1). A site inspection conducted on this date 
indicated that an adequate method of release detection was still not in use. -· · · 

· Owner/Operator Response: When notified of these violations, the owner submitted evidence that he had 
acquired a letter of credit from a bank to meet the FR requirement and began to conduct inventory control 
and daily monitoring immediately, and arranged for tank tightness tests. The owner, however, had failed to 
initiate corrective actions (beyof)d the initial abatement measures) for lack of funds. The owner's failure to 
repo"rt his financial assurance mechanism within the required time period, therefore, delayed the contactin� ; 
of the barik and the collection of funds with which to initiate corrective action. 

Previous Actions at Facility: In 1989, the facility was assessed penalties for failure to notify the Agency of 
the new UST installation. 

Current Status at Site: Because an adequate method of release detection was not in operation, the 
release went undetected for a matter of months. The geology In the area of the facility Is fractured shale. 
The facility is located in a commercial area There are no drinking water wells or sensitive wildlife receptors 
within a 5-mile radius of the site. 

PENALTY CALCULATION DATA 

VIolation: 40 CFR section 280.40(c) 

Days of violation: 358 days, from the latest required date of compliance (December 22, 1990) to the 
actual date of compliance (December 1 5, 1 991). 

Avoided expenditures: $2455 total = $895 labor for 358 days, at $2.50 per day (estimated cost for labor 
needed lO c.onduct daily inventory control based on 1 /2 hour labor at $5.00 per hour) + $1560 for 
tightness testing for 3 tanks (where the average cost for tank tightness testing is $520 per tank). 

Delayed expenditures: None . .  

Interest rate: 1 8.1% (the equity discount rate used in the BEN model for 1 991). 

Tax rate : 1 8% (the weighted average rate for a company with taxable income of $70,000). 
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PENAL TV CALCULATION DATA 

VIolation: 40 CFR section 280.106(a)(1} · 

Days of VIolation: 30 days from the latest required date of compliance (November 15, - 1 991) to the actual 
date of compliance (December 15, 1 991 ). 

· 

. . 

· - Avoided expenditures: $8219 = Amount of Interest avoided· on $1 ,000,000 letter Of credit because of 
failure to provide the Agency with evidence of financial responsibility (based on 3o days of interest at 1 0%, 
the rate charged by Jeny's bank for letter of credit drawdown). 

Delayed expenditures: None. 

Interest rate: 1 8.1% (the . equity discount rate used in the BEN model for ·1990 and 1 991 ). 

Tax rate: 1 8% (the weighted average rate for a company with taxable income of $70,000). 

(NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience 
only. They do not necessarily represent true costs in any State or Region in the country.] 
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' : . UST PENALTY COMPUTATION WORKSHEET I .·.·:: . : · ·:·· · - :·· . ), 
Assessments for each violation should be determined on separate worksheets and totaled. (If more space 
is needed, attach separate sheet) 

II . ,, . , PART 1 • BACKGROUND __ , '-· , 

... -:
·
-·. !" ·:... ·.••• • ••. 

Company name krr:'( .S 6as 4 6 rocery -
. �-

·.
·: 

. "' 

fq ; I vr e -1::-o 

II 
Regulation violated /fO CFR >ecf2'tl(l d 550 . tto tE )(j) -

hav' r�(�q}� dekc-/-,'ctYl by Compfip_n u_ J,cf:t (rz/z 2/16 )_-
- -

Date of requirement I� /2 2-I q Q 
Date of compliance I a I 15" I q{ 
1 .  Days of noncompliance 35'3 

Date of inspection /� U? (q( 
Explanation (if appropriate): 

2. 3: � Number of tanks __ lf;.,_,j.,G-=:,o_r--=�J.'---- ( oYTI  'f 3 -ku1�s r�qvt"l'e !"'c.(�t(S e 

Avoided Expenditures :J d. tf 5$" 
Delayed Expenditures__:..N-=-:..:1 A�--
Weighted Tax Rate . 0 .  1 5  ( I� '?o ) 
Interest Rate Q. f51 (!� . I ?,) 

dc-f!cch(NI. \ 

$;<.5() '[Xr d�J r tr'IO I'I i-lor;ttJ J -,< 3 
Basis:�i ..... s-. ...... "¥?-=---F'i¥=-=--r .....;v::;_s�r'----'-n'-'-·T-1 ;..:..ht'-'I'Ll..=..;�=s--=-.:r;;= �sf;___ 

Basis: -:!J...;....:..(,;_A:.,.__ ___________ _ 

Source: f11 fR Joe l11CAM(.. � $Cj0 000 I 

AVOIDED = jAvolded + 
COSTS 

L
Expendttures 

Avoided x Interest x 
Ex�ndltures 

Numbe� 
of Days

j 

. x  (1 • Weighted Tax Rate) 

365 Days 

3. Calculated Avoided Cost:_--=-I_.:X�3'--?-_.0�----
C-24 

. ·-· 



) 

OSWER Directive 9610.12 

DELAYED COSTS = Delayed Expenditure. x Interest x Number of Daya 
365 Days 

4. Calculated Delayed Cost: __ ____;;;0�-----
5. Economic Benefit Component: _ _.i_.:J�f>�'t-_O=--__ (carry figure to Une 16). 

{Line· 3 + Une 4) · 

••• c. 

Potermat for Harm:_..L.:.trJ:..:..:�.,�f...l-' oi.L( ___ _ Extent of Deviation._--LtY/L..:..I::a�; o;_;r:....__ _____ �-- J 
6. . Matrix Value (MV): 1 /.57)0 
7. Per-tank MV: f J-f 5" 0 0 

(Une 2 x une 6) 

(from document page 1 6  or Appendix A) 

(rf violation is per facility, the amount· on Una 7 will 
be the same as the amount on Une 6) 

Percentage· x Matrix = Dollar 
Change 
(+ or -) 

8. Degree of cooperation/ 
noncooperation 0 

9. Degree of willfulness 
or negligence: Q 

1 0. History of 
+ 3Q?6 -floncompliance: 

1 1 .  Unique factors: 0 
12. Adjusted Matrix Value 

(line 7 + Unes 8-1 1 )  

Value 

.$L/500 

:f LfQOO 

-i"tsvo 
f:. 4 57) 0 

C-25 

Adjustment 
(+ or -) 

0 

0 
+ j/'350 

0 

$ 5''5 50 

Justification for Adjustment: 
eomplt'ed CIS reqv/r�cf 
.f-olto ""h'J t16H t-,·Ct:1 f,· C7V1 . 

;J/A . .  
Pr� dov s  
i 1'1Vo fviJ 

,; ,-o I� -h't7'11 [X,� I +,·e s. 

., ;_ 
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I UST PENALTY COMPUTATION WORKSHEET I 

II PART 5 - GRAVITY-BASED COMPONENT II 
Level ot 
Environmental Sensitivity R'Ylad..e r� 

1 3. ESM (from document Page 21 ) /. S 

Justification: 'Kel(�A� iJ Y.oi !d.e k! -fo h� ve 
; N' pE< ck <1Y1 1 �, d. <X' J v ,...f.c. .it_ j..o) ""- tv·. 
i>t:J"ttn.f.'...J "�P�f' dY\ +N �V1 v/�Y1�.11r 
i :S  ., ,·nt'/Y\�1 a.-l�ov1 /., pok,.,h'J 
h�4; n  1'<-CL;f'-fru·s CtfL preS�. . 

1 4. DNM (from document Page 21) :;;. 5' 
'Ff'Ac..Md .sti. �  WIJv U ca.,..,..p la . .a f::<. · 
rew-uJ �� .f,'tM . 

GRAVITY-BASED COMPONENT 

1 5. Gravity-Based Compon.er1t: 
(Une 12  x Une 13 x Une 14) 

Environmental 
= Adjusted Matrix Value · x Sensltlvtty 

Multiplier 

II PART 6 - IN ITlAL P ENALTY TARGET FIGURE 

1 6. Economic Benefrt ComPonent J 2 3 ?-0 
(from Une 5) 

17. Gravity -Based Component.-..�.1.-�fJ.--=.,/
,f-. _:f�=:;.....,._;<i>:;...__ 

(from Une 1 5) 

1 8.  Initial Penalty Target Figure--=-l-=1_tf:..y-=3...::::0_<D..:.___ 
(Line 1 6  + Une 1 7) 

.. Days of 
x - __ No_ncompllance 

. Multiplier 

II 

SIGNATURE ____________________________ _ DATE ____________ __ 
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Assessments for each violation should be determined on separate worksheets and totaled. (If more space 
is needed, attach separate sheet.) 

II 
Company name .Xrrc1 's Oa s i 6roa:J· 
Regulation violated J.fO CER .s<.cftCJY1 �BO . /O{p (a){t) - "Fa ilure �o 

Previous violations A/a b' fi c� 6 't1() ft :r t3 'f ) - Den a { h � s a �s-· e Ss ed I 
of n�w USL i/l-S-h:.. 1/l!{.ft<Ni . 

Date of requirement t l  Irs-I q/ 

Date of compliance I � ( ( CJ / q ( 
1 .  Days of noncompliance___,...---=3;...;::0:;._ __ _ 

2. Number of tanks._. __ J-f..�....... __ _;._ __ 

Date of inspection I Q U5 /cu 
Explanation (rf appropriate): 

II 

II:·. 
Avoided Expenditures.---"$:...-..lt[,:...J.Qlo:::;:;..:../__,1_;.__ 

A void<d iFl -kr-<Se -f/,�tf J.<JoCJd n "' v<e  b� .. o. 

Basis: pA ;d.. d'r1 j II 000 000 {gkr ,P u�dif �f"" 3c j 

Basis: &edra ,. b{.e. Delayed Expenditures __ · _0'----
Weighted Tax Rate 0. (5 (t'O '7.,) 
Interest Rate �. Iff/ {["Q. I ?, � 

Source: WlTR -be i/1 cam� trf $1-q cJOO 
Source: FG'AJ t11�dd ftfLA·t-y dt'rc"vnt rqtt) 

AVOIDED = �voided + Avoided x Interest x NumbeD COSTS Expenditures . Expenditures of Days 
· 365 Dmys 

3. Calculated Avoided Cost: __ $__:::::0_'0;_1-f--'--0 ___ _ 

C-27 
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.. ---·'"";� ·· .. �--------------------

, . . . . :--:. . .. �{�,-p·,:;::;:'-:"'.:!JST,·PE.NAJ..TY COMPlJTATlON·WORKSHEET . 

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days 
365 Days 

4. Calculated Delayed Cost:. ___ J..-L. _____ _ 

5. Economic Benefrt Component: .f rP · � 1-f 0 
(Une 3 + Une 4) 

(cany figure to Une 1 6). 

II · .: :· .. PART 3 • MATRIX.VALUE FORTHE·.GRAVITY.aASEO COMPONENT" · II 
Potential for Harm: tn ode r 4& Extent of Deviation_---:...fYl.<......,;,..;t:i�Jr/ 0::;,...;_; _______ _ 

6. Matrix Value (MY): $ 150 
7. Per-tank MV: .J 9$D 

(Une 2 x Une 6) 

(from document page 16 or Appendix A) 

(rf violation is per facility, the amount on Une 7 will 
be the same as the amount on Une 6) 

·.: · PART 4�.VIOLATOR..SPECIFfC·'ADJUSTMENTS TO''MATRIXVALUE . .  

--
Percentage x Matrix = · Dollar 
Change Value Adjustment 
(+ or ·l (+ or ·) Justification for Adjustment: 

8. Degree of cooperation/ 
Comp lied a .s  r�q vired 

noncooperation 0 .1150 0 lo fLow r/t J non· A·ce-. h'CJV1 

9. Degree of willfulness 
f ? �  tV ( /t 

or negligence: 0 0 

10. History of 
��s-

Pr� Vt.dv5 VI 't:J ( t:i fi. cN1 

f 30 ?o irso i11 11o lv t''::J pe f'l � { f,'.e,.S noncompliance: 

1 1 .  Unique factors: 0 $ 1-SQ  0 

1 2. Adjusted Matrix Value i Cf?5"' 
(Une 7 + Unes 8-1 1 )  

' C-28 
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· ·  : -::':,:::_::: .-:: __ ,_::;':::<l'·:.-:'i::��:t' ':·(:i:; ,-:��::':f..�l)'.-P,_�MPUTAnON -WO_RKSHEET .. _. . ::: �- . 

·- I 

Level of. 
Environmental $ensitivity Vl1c)(1L r� Justification: R � {�e< 5 � lS . �af It" /::.e. ( '1 lo 

h 11 v� {,_,pIt cf o., 8 ro_�..�;..t;/ or · 6v Y� c..e 
· � te r . PoT:Li-1+.·� ,·,.,p�f oy, +11 e 

13. ESM (from document Page 21} f. 6 · �"' v1·rz, ,.,  �nf is mil'! imJ, � cv<jh 
po tJ. ,.,., · J h cA"Y!Ii n r -«.e. fJ .fo r'S. a. re. 

· 14. DNM (from document Page 21} {. 0 'Pf�S<;"-f. 'F.fJ' C-Ivl'.ed �h� wdv te:R 
e-o�p lr'cub �ewted,· 4( n'e#J . 

Environmental Days of 

... 

GRAVITY-BASED COMPONENT = Adjusted Matrix Vaiue x Senattlvfty x Noncompliance 
Muttlpller ··- Muttlpller 

-� ..... 
G &- � .:f q_7s- Y /. � )( I -

$ /J..f &
a. . .-.. 

1 5. Gravity-Based Component: $ I'-!  � ;L 
(Une 1 2  x Une 13 x Une 14) 

1 6. Economic Benefit Component .$ fo B 4 0 
{from Une 5) . 

17. Gravity-Based Component $ I '--/ �:<_ 
(from Une 1 5) 

1 8. Initial Penalty Target Figure f B' 3 0 � 
(Une 1 6  + Une 17) 

·•· 
·. 

io-h.J :f'n ;.ft·J P� n �<  . .J) Tca·j"�+ .fo r  .krrjs Gt.s 1 6ax.e':J 
== 1/ ,·o ( t\ --h' CJY'l -#- I  -r I) i o f "-+ i 0'{1 .::#- 2 
- .i FJ. 4 ,  '5 og � $ 3' 3 o J_ 
- 4 3� .-(p  1 0  

II 

SIGNATURE. ____________ _ DATE _____ _ 
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Inspection Date: January 8, 1 990 

EXAMPLE 5 

BACKGROUND 

Facility Name and Description: The Mammoth Oil facility located at 345 Pine Street has 5 USTs and is 
owned and operated by Mammoth Oil Company, a national petroleum mar1<eter with taxable income over 
$335,000. 

Violations: Upon Inspection of the facility, the Agency discovered that 2 new bare steel USTs were 
installed on November 1 5, 1 989 without cathodic protection. This omission constituted a violation of 40 
CFR ·section 280.20(a)(2} 0Q. The tanks failed to meet the performance standards spectfied In section : · 
280.20(a} (2} (iQ, or any of the codes or standards outlined by the regulations as acceptable for compliance. 

Owner/Operator Respons e: When notified of the violation, the company's .attomeys asked to enter into 
negotiations to determine the schedule and terms of compliance, as well as any pe� that might be 
assessed . .  The result of the negotiations was a consent order In which the owner agree<Ho install property 
designed cathQdic protection On accordance with the National Association of Corrosion Engineers · 

Standard RP-02-85) and pay the penalty by March 1 ,  1 990. 

Previous Actions at Facility: The facility was issued a notice of violation in 1 987 for failure to notify the 
Agency of a new UST installation. In 1 988, the company was issued two administrative orders, one 
compelling remediation of a release and the other assessing penalties for failure to report the release to 
the Agency. 

Current Status at Site: At the time of the inspection, the facility was conducting a method of release 
detection in accordance 

·
with the requirements. The Agency determined that It was unlikely that there was 

a release at the present time. The geology in the area of the facility is gravel. The facility is located in an 
urban residential area. There are no drinking water wells or sensitive wildlife receptors within a 3-mile 
radius of the area 

PENALTY CALCULATION DATA 

VIolation: 40 CFR section 280.20(a) (2)0Q 

Days of violation: 1 05 days, from the required date of compliance (November 15 ,  1 989) to the actual date 
of compliance (March 1 ,  1 990}. 

Avoided expenditures: None. 

Delayed expenditures: $3,050 x 2 USTs = $6, 1 00  (where the average cost for installation of a cathodic 
protection system is $3,050 per UST). 

Interest rate: 1 8. 1 %  (the equity discount rate used in the BEN model for 1990). 

Tax rate: 34% (the weighted average rate for a company with taxable Income of $335,000). 
t 

[NOTE: The numbers used to determine avoided and delayed expencfrtures were chosen for convenience i 
only. They do not necessarily represent true costs In any State or Region in the country.] 
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... �..1 
Assessments for each violation should be determined on separate worksheets and totaled. (If more space 
is needed, attach separate sheet.) 

II II 
Company nrune ______ �f.n���m�tn���· --�O�i�/--�{���40=a�a�Q�---· --------�---------
Regulation viotated, __ ....JJ.f�O:........JCF...::�.-R.�-:-"'"s:J;,d.w.J..o�...�.'w'-!...!.._..,;;L..i>.lol....loo:;;..:..· ..... ;:::..:o�'d...:.�""") ..... r..::;z.;..ot.) _-_&.L....::.:...; :...:1 Ll:.,:t"....;::e=---1-o�---

Muf ' r 

Previous .violations 'R � /..cu �C t1 0 fr ·. fi c a h' d'l1 . { ( 1 $1-) - +w o .adtr1 1/?t 'she five 
ordevs iSS v.ed (t10t!- 1P coMpe I cleq �-,.c.;p � (lnG- � q s�s peflcd.kes) 

fl /rs- I �q Date of inspection I /i / f� . 
· ' 

Date of requirement 

Date of compliance_-=3...._(-=-'t--'-/_,_'f.::..O ___ _ 

1 .  Days of noncompliance I 0 5" 
2. Number of tanks. __ ...:;P<.�-----

II 

Explanation (If appropriate) : 

II 
Avoided Expenditures__.N..-....I!t ..... __ ..,...-__ 

Delayed Expenditures i C, f DO 
Weighted Tax Rate 0. 3i { 3 If ?., ) · 

Interest Rate
. 
6. lfS( { 15. I '2o) 

Basis: ---------�-----------------

Basis: t.osf- !?Jr c�fb Xltc fJroi&c-h'C!Vl I 

Source: d?TR /or ,· ncowt.e. > i 3'35', (j()O I 

AVOIDED = [Avoided + 
COSTS t_:xpendttures 

Avoided x Interest x NumbeD Expenditures of Days 
365 Daya 

3. Calculated Avoided Cost: ____ �---------

C-31 

x (1 • Weighted Tax Rate} 



OSWEA Directive 9610.12 

I , 
DELAYED COSTS = Delayed Expendttures x Interest x Number of Days 

365 Oaye 

4. 

De � 
1 & 100 y: . l fb' {  )r 105" 

3& o 
Calculated Delayed Cost: __ ...._i__...3.._/.....:�;......_ ___ _ 

:: 

5. Economic Benefrt Component:_.....:$_:3..x...�.f_.g.:::;.._ ___ (carry figure to Une 1 6). 
(Une 3 + Une 4) 

Potential for Harm: mod� rq--Q Extent of Deviation modect:t Q 
6. Matrix Value (MY): i 500 (from document page 1 � or Appendix A) 

7. Per-tank MV: J I 0 0 0 
(Une 2 x Une 6) 

(If violation is per facility, the amount on Une 7 will 
be the same as the amount on Une 6) 

II 

8. Degree of cooperation/ 
noncooperation 

9. Degree of willfulness 
or negligence: 

1 0. History of 
noncompliance: 

1 1 .  Unique factors: 

12. Adjusted Matrix Value 
(Une 7 + Unes 8-1 1 )  

Percentage x .,Matrix 
Change Value 
(+ or -) 

= Dollar 
Adjustment 
(+ or -) 

0 :/!000 0 
-r so ?() i tooo 1- lsoo 

! tooo +I s-oo 
0 $!000 0 

t�oo 
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II 
Justification for Adjustment: 1 Co l"t1 p,.,, '1 t:< '! ,r .u!Cl! +0 .. o1 tz.r //I n 
Y1 �JO -All h'cM ':, (J 1"\d PJ pe}'1� I tJ 

It-s' n� ficm ;...f rr7.:< r k k rs 1 Co Mpc.. "" 
t..Jo v&R  hA ve /x.eY1 11 wt:; r.e o f._, 
.fh� r� '(vir �YVt e).'. k 

tr� r,·" ..... 5 Vt'� /4. -A'dV'l w i fi.. +Wo 
u cR.,.., i 1'1 tS.-f..a.. ti v-e o rd...e..Y"'S . 
ti(A 
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l #*N"!M*A 
::· .. :. · . ·UST PENALTY COMPUTAnON WORKSHEET 

II PART 5 • GRAVITY-BASED COMPONENT 

Level of 
Environmental Sensitivity l11 a U nzh J�stification: 1i c dif"'i :is· loc.crtLcP i r,· 

II 

13. ESM (from document Page 21) /. 5"" 

1 4. ONM (from document Page 21) ./. 5 

re S(d...trr-h'.::J. . t:i,-e� ·w i-H, no J1-(!d rb'f 
d (in 1:-iltJ - �·tt t:2,. . v�/1 s o r  vJ ,·  {c{ H-k 
f'tCI!..�rs . 1-/ow�v.e.,., ,Cf � vel W1v/.c.P 
�r fYI ,f W1tJ r� f>·f7V1 o� �e. Ut:< 5-ed 
pn>d vci-. 

GRAVITY-BASED COMPONENT 
Environmental 

= Adjusted Matrix Value x Sensitivity 
Multiplier 

1 5. Gravity-Based Component: $ :f bO 0 
(Une 12  x Une 13 x Une 1 4) 

II PART 6 • INITIAL PENAlTY TARGET FIGURE 

1 6. Economic Benefit Component $ '3 f � 
(from Une 5) 

17. Gravity-Based Component._<:f>�t.f__::;,Sl_O_O __ _ 
(from Une 1 5) 

1 8. Initial Penatty Target Figure_$_'-(;....__B_f_75 __ 
(Une 1 6  + Une 17) 

Days of 
x .. Nsmcompllance 

· Multiplier 
-� .·· 

II 

SIGNATURE _____________ _ DATE ______ _ 
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